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EXECUTIVE SUMMARY*

	 nthusiasm for biofuel as an alternative to fossil fuel has emerged from many corners. Interest 	
		 groups, with causes as varied as national security, the environment, rural development, and 	
		 poverty alleviation, have looked to this alternative energy source to address their concerns. However, 
biofuels’ contribution to the world energy supply today is miniscule; in order for this alternative technology 
to address the above issues, production would have to scale up considerably. 

Producing fuel from agricultural crops has already raised questions about the impacts on the supply of food 
and land. What has received less attention is the shift that would result in the location of feedstock and fuel 
production. Energy demand and land productivity are somewhat asymmetrical. OECD countries, which import 
most of their fossil fuel consume more than 49 million barrels of oil a day. While their demand for biofuels 
is therefore rising, the same industrialized countries do not have sufficient land availability to entirely meet 
that demand with domestic production; even if they could, this would not necessarily constitute the most 
cost-efficient or environmentally sustainable approach.  The most ideal land for sugarcane and oil palm 
trees, currently the most energy efficient biofuel feedstocks, is primarily located in developing countries in 
tropical and sub-tropical climates. In addition to having land more suitable to efficient biofuel feedstocks, 
these countries also have longer growing seasons and lower labor costs than OECD countries. 

To date, this asymmetry has not mattered greatly as the consumption of biofuels has been insignificant 
compared to fossil fuels. Most countries have been able to supply their markets with domestically produced 
biofuels; importing biofuel for transportation use has been minimal. However, as demand increases and 
as developing countries identify a market in which they may have a comparative advantage, international 
trade in biofuels may become more commonplace. While developing countries thus arguably have a com-
parative advantage, there are also concerns that increased production of feedstocks and biofuels in these 
countries might contribute to increased food insecurity and prove environmentally disruptive. Toward this 
end, import criteria are being considered. 

Therefore, for a myriad of reasons, a look at how WTO rules might apply to this sector is to be recom-
mended. Even if such trade does not materialize, an examination of WTO rules is timely, given uncertainties 
about subsidy notification requirements and the increase in biofuel by-products. As this is a topic that has 
not yet been addressed in great detail, the examination should be viewed as an exploratory one. As often 
happens when existing rules have to be applied to technologies that did not figure prominently when the 
rules were written, a debate needs to occur on how the rules apply to this technology and how or whether 
the rules need to be clarified or even changed. This paper sets forth the range of WTO issues that could 
usefully be clarified in a debate on how international trade rules apply to the biofuels sector as such:

•	 How should biofuels be classified in the WTO: as agricultural, industrial, or environmental 
goods? What are the implications of each for WTO members’ obligations? What are the options 
for reaching a more uniform classification and for possible trade liberalization?

•	 How should subsidies to promote the production or consumption of biofuels be considered from 
the perspective of existing or any planned WTO rules? How should possible “cross-subsidiza-
tion” (the increase in by-products as a result of subsidies to biofuel production or consumption) 
be evaluated?

•	 What is the consistency of domestic regulations and standards – for example, mandates re-
quiring the use of biofuels, fuel content requirements, or environmental sustainability import 
criteria– with WTO rules on international regulations and technical barriers to trade? How do 
government procurement practices get evaluated?

E
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Introduction	

This paper examines how the rules of the World Trade Organization (WTO) might apply to the biofuels 
sector.  We emphasize “might,” because this is a topic that has not yet been addressed in great detail and 
our examination should therefore be viewed as an exploratory one.  The fact that biofuels are not classified 
in a uniform fashion, and their unusual make-up –a fuel produced through the transformation of agricultural 
feedstocks – makes examining biofuels and trade regulations a rather complex undertaking.  As often happens 
when existing rules have to be applied to technologies that did not figure prominently when the rules were 
written, a debate needs to occur on how the rules apply to this technology and how or whether the rules need 
to be clarified or even changed.  As a general matter, energy trade has not been a focus of WTO law and 
policy, in part because until recently a number of key players in energy markets, particularly petroleum, such 
as Saudi Arabia, have not been WTO members. Moreover, due to certain exceptions in the GATT, the core 
agreement in the WTO on trade in goods, such as the national security exception and an exception that deals 
with scarce or potentially scarce commodities, it has sometimes been  thought that energy policies are largely 
exempt from discipline, although this assumption, as the paper will show, does not bear close scrutiny.

   
We anticipate that if the demand and production of biofuels continues its upward trend of the last years, the 
need for such a conversation will become more pressing.  This paper therefore sets forth the range of WTO is-
sues that could usefully be clarified in a debate on how international trade rules apply to the biofuels sector.

It is legitimate to ask why this debate needs to be held when, in fact, most biofuels are produced and consumed 
on domestic markets, and there is only a small amount of trade in biofuels today. To date, only Brazil has 
enjoyed an exportable surplus in ethanol, and there has only been some limited intra-EU trade of biodiesel.1  
While there are several drivers behind the present push for greater biofuel production, some of them are clearly 
focused on domestic production and use.  Foremost among these is the desire for greater energy security 
by becoming less reliant on fossil fuel imports from countries with unstable regimes and by producing more 
energy at home.  Countries have also embraced biofuels because they provide another welcome market for 
their farmers’ agricultural commodities and hold the potential for furthering rural development.

Other drivers behind the push for increased biofuel production, however, are less focused on domestic produc-
tion and use.  Many countries, particularly those who are signatories to the Kyoto Protocol, are searching for 
more environmentally friendly transportation fuel.  Governments are also looking to reduce their expenditure 
on oil. The desire for more cost-efficient or more environmentally sustainable biofuels is not necessarily tied 
to domestic production.  Countries interested in using biofuels to meet these objectives may look for suppliers 
beyond their borders.    

Moreover, assuming high prices of fossil fuel and interest in greater biofuel production by both governments 
and the private sector, the simple logic of demand and supply is likely to lead to increased trade flows of bio-
fuels and their feedstocks.  Ambitious biofuel mandates set by governments, particularly those of developed 
countries, point toward the likelihood of more trade in biofuels. In the US, for example, the Energy Policy Act of 
2005 mandates a renewable fuel phase-in, starting at 4 billion gallons in 2006 and reaching 7.5 billion gallons in 
2012.  In the EU, a debate is underway on whether to turn a voluntary commitment to include a minimum 5.75 
percent proportion of biofuels in transportation fuels by 2010 into a mandatory requirement. While proceeding 
cautiously, Japan is considering a blending mandate of 10 percent. It is quite likely that domestic production of 
biofuels in the US and EU will remain constrained by high costs and limited availability of suitable agricultural 
land, and as a consequence, trade in biofuels and biofuel feedstocks is likely to increase.  Although ethanol 
accounted for only 3 percent of the US’ total annual gasoline consumption in 2005/06, 14.4 percent of the US 
corn crop – the primary feedstock used for US ethanol production - was converted into ethanol, with USDA 
projecting increases of up to 20 percent in 2006/07.2  In the EU, biodiesel consumption already approached 
35 percent share of total rapeseed oil consumption in 2004, rapeseed being the primary feedstock used in 
European biodiesel production.3  Although there will be other domestic feedstocks for biofuel production and 
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technology advances may well increase the yields of feedstocks, it does not seem implausible that the produc-
tion of feedstocks in the US and EU will become constrained by a limited availability of agricultural land.  As 
Japan already imports 60 percent of its food, the importation of biofuels or biomass for conversion to biofuels 
would be a must.4

Exacerbating the cultivation limitations of developed countries is their sheer level of demand for fuel. The US 
alone consumes 9.1 million barrels of oil a day in transportation fuel. Japan is the third largest oil consumer in 
the world. This insatiable demand for transportation energy in developed countries coupled with their inability 
to domestically meet this demand increases the likelihood of trade in biofuels. 

There is thus a potential for trade in biofuels, particularly because the countries where biofuels can be produced 
most easily and cheaply and the countries with the greatest potential demand for biofuels are not one and the 
same. To the extent that tropical and sub-tropical developing nations may have a comparative advantage in 
producing biofuels due to their longer or year-round growing seasons, large areas of available arable land, 
and lower labor costs, the export of feedstocks or biofuels to temperate zone industrial countries could be a 
major potential opportunity. Several developing countries, quite aware of the demand in developed countries, 
sense that there are substantial export opportunities in this sector. For example, Malaysia, Thailand and 
Indonesia are planting large acreages of palm oil, the Philippines is expanding coconut oil production, and 
India is looking to produce significant quantities of biodiesel from jatropha amongst other crops. Thailand has 
also been developing ethanol capacity since the early 2000s and has exported at least some ethanol to the 
Japanese market.

Many developing countries are showing interest – or are already establishing programs – to develop local 
feedstocks and local production of biofuels, and the technology has been pointed to as a possible develop-
ment tool for poor countries.  Domestic production and use can – as in developed countries - lead to increased 
markets for agricultural commodities and aid rural development efforts and incur savings through reduced 
expenditures on imported fossil fuel, which make up a significant part of developing countries’ budgetary 
outlays.  Most developing countries are, however, not in a position to provide anywhere near the government 
support that the industry enjoys in developed countries and will need to rely heavily on private investment to 
foster the establishment of a biofuels industry.  A transparent and global trading regime can serve to attract 
stable financing and investment capital.  

Even though some developing countries may have a comparative advantage in the production of biofuels or 
biofuel feedstock, potential trade may be stifled by an overly exclusive focus on domestic production.  Under 
these circumstances, biofuels will continue to be produced from feedstocks that are not necessarily cost-ef-
fective, and/or fare relatively poorly on a net-energy or sustainability basis. It is, for example, known that the 
production of ethanol from sugarcane is significantly more energy efficient and more environmentally sus-
tainable than using corn as the feedstock and that rapeseed, while one of the best yielding5 temperate zone 
annual broadcrops for oil production, is not the optimal choice of feedstock for biodiesel as compared to palm 
oil or several other tropically grown current and potential feedstocks (e.g. Jatropha).  Apart from comparisons 
of current temperate zone feedstock crops with their tropical counterparts is the fact that there is currently a 
strong vested interest in annual broadcrops, particularly in the U.S. and EU, despite the fact that the energy 
cost of production of the feedstock crop per hectare/per annum is significantly higher with annual crops than 
with perennial plantations of feedstock crops.  Perennial crops have the advantage that they do not have to 
be replanted and grown from seed each year.  The international trade in biofuels would enhance efficiency 
by directing production to the most cost-effective locations, and use of the highest yielding and lowest cost 
feedstocks.  Additionally, so-called “next generation biofuels” produced from cellulosic materials are held out 
as the most promising in terms of net energy balance and environmental sustainability. To the extent that the 
biofuels industry will require and receive continuing government support measures, it is vital that they incur 
the least distortion of market signals and choices and thus allow the most cost efficient and environmentally 
sound biofuels to thrive in the market place.



WTO Disciplines and Biofuels

Furthermore, given the large number of government support measures to the biofuels sector, a clarification 
of WTO rules on subsidies is desirable in order to increase certainty concerning WTO members’ notification 
requirements and overall transparency in a sector that is heavily subsidized.  Although some observers of the 
WTO Doha Development Round Negotiations have put biofuels forward as a possible solution to the Round’s 
impasse over agricultural reforms, we urge a closer examination of this argument.  The new markets and higher 
prices for agricultural feedstocks brought about by an increasing demand for biofuels are to be welcomed by 
the world’s farmers and thus could play a role in weaning industrial farmers off of government subsidies to the 
agricultural sector.  However, to the extent that a “solution” to the Doha Round quagmire is seen as a shift of 
government support from agricultural food production to agricultural energy production, it will only bring about 
another heavily distorted sector and decrease the potential for trade unless the kinds of acceptable support 
are carefully limited to measures properly targeted at public goods such as research and development, the 
creation of infrastructure, and the proper taking into account of environmental externalities.    

Even supposing that future trade in biofuels remains limited, the considerable increase in by-products, whether 
livestock feed or biobased products, may lead to protectionist pressures, the distortion of world markets, and 
the need to consider appropriate WTO disciplines.

	
Before we enter into an analysis of the legal issues that require clarification, we provide a short primer 
on biofuels, a short overview of production, as well as an overview of the range of support measures in 
place. Biodiesel and ethanol are not the only biofuels, but we limit ourselves to these two for the purposes 
of highlighting the WTO issues that arise in this sector. While primary and secondary feedstocks (i.e. 
vegetable oils) can also be traded for the purpose of producing biofuels in the country of import, for the 
purpose of illustration, this paper’s primary focus is on biofuels as such.
	

Short Primer on Biofuels
Biofuels are liquid, gaseous or solid hydro-carbon fuels derived from bio-mass.6 While fossil fuels are techni-
cally also derived from bio-mass, (the biomass from which they are derived is from earlier geologic eras in the 
Earth’s history) these are not considered ‘biofuels’ within the common-use meaning of the term. All biofuels 
ultimately rely on the process of plant photosynthesis to store the sun’s energy by binding hydrogen to carbon-
backboned long-chain molecules.7  The stored energy is then recovered by the process of oxidization — that 
is, the combination of oxygen with these carbohydrates in the process of plant or animal metabolism or by the 
act of combustion of carbohydrate based compounds (ie ‘burning’). Metabolism or combustion recombines 
the hydrogen with oxygen to create water and carbon to oxygen to form carbon dioxide — a compound that 
is then available to be recycled by plants once again.  The carbon cycle outlined above implies that the use 
of biofuels has no net carbon release impact on the ecology save insofar as fossil fuels are involved in the 
production of biomass and its conversion to biofuels.

First Generation Feedstocks
First generation feedstocks are biomass sources that can be divided into two classes: those which have high 
sugar or starch contents (starch can be relatively easily converted to sugar) or those which have high oil 
content. Examples of the first class are: sugar cane and beets and grains such as corn, cassava and wheat. 
Examples of the second class include rapeseed, soybeans, cotton seed, sunflower seed, palm, jatropha co-
conut and other tropical oils. 

In the case of the sugar and starch crops (after the conversion of the starch to simple sugars), the sugars 
are converted into ethanol via either biologic (yeast or bacterial) means or chemical means. For oil crops, the 
oils are extracted generally by chemical means as mechanical pressing has proved too energy-intensive to 
be economical. Once the oils are extracted, they can be used directly as fuel, generally in stationary applica-
tions,8 or they can be further processed to produce biodiesel, which can be blended with fossil-derived diesel 
or used directly in diesel engines. 
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Second Generation Feedstocks
Second generation feedstocks are cellulose, hemi-cellulose and lignin — that is to say, the “woody” parts of 
grasses, bushes, trees and similar plants – which can be broken down into ethanol. These substances are 
difficult to break down into their component sugars and require extensive and expensive processing prior to 
being converted into biofuels. Much excitement is being generated by new technologies for the enzymatic 
breakdown of these substances into their component sugars.  These technologies are not yet ready to be 
marketed given their prohibitive costs, but costs have recently begun to decline. The U.S. DOE estimates 
“that improvements to enzymatic hydrolysis could eventually bring the cost to less than 5¢ per gallon, but this 
may still be a decade or more away”.9  Other older approaches, both pyrolytic (heating biomass in low oxygen 
conditions to create liquid, gaseous or solid fuels) and chemical, such as the Fischer-Tropsche process, are 
also being revived and further developed.

Biofuel Production and Trade
Brazil, and now also the United States, are the world’s leading producers and exporters of ethanol. Brazil pro-
duced 4 billion gallons of ethanol in 200410 and 4.22 billion gallons in 2005,11  while the United States produced 
4.26 billion gallons of ethanol in 2005. Brazil also continues to build its sugar-ethanol sector, and Petrobras, 
the Brazilian national oil company, has suggested that the country could be exporting 8-10 billion litres/an-
num within a few years.12 However, infrastructure constraints13 may hamper this as well as other factors that 
influence ethanol markets: the price of sugar, the price of crude oil, and the value of the U.S. dollar. Currently, 
Brazil’s export capacity is on the rise, and ought to be more than 5.6 billion/litres per annum by the end of 
2006.14  Brazil has also commenced with a biodiesel program.

As of September 2006, the United States had a reported plant ethanol-producing capacity of 4,930 million 
gallons a year (MGPY) of ethanol, with another 3,015.5 MGPY under construction.  Taking into account cur-
rent construction, the U.S. will possess a 7.95 billion gallons per annum capacity spread over 20 states.15  It 
is also a rapidly growing producer of bio-diesel16, having produced 33 million gallons in 2004 and 75 million 
in 2005.17 In 2004, U.S. biodiesel production represented 0.08 percent of diesel consumed for vehicular 
transportation.18 As of February 2006, the United States had 56 facilities producing biodiesel, with another 
89 in development.19 Altogether, this capacity will translate, based on a 2005 estimate, to approximately 395 
MGPY of total biofuel production capacity.20 Thus, based on current trends in production and construction of 
new bio-ethanol and biodiesel plants, the U.S. is well on the way to meeting the U.S. Congress’ 2005 Energy 
Policy Act (EPACT200521) requirement of 7.5 billion U.S. gallons per annum of biofuel production for domestic 
consumption by 2012. 

The European Union is a major producer of bio-diesel, with Germany producing over half and France and 
Italy also being significant producers. The EU also produces smaller quantities of bio-ethanol, particularly in 
Spain and to a lesser extent France. Biodiesel feedstocks in the EU are primarily rapeseed, sunflower seed 
and soybean, being 60 percent, 29 percent and 4 percent of total biodiesel production with most of the bal-
ance coming from waste oils. Most of the small production of ethanol is from sugar beets.  The EU produced 
768 million gallons of biofuels from all sources in 2004.22 (The U.S. produced 3.4 billion gallons in the same 
year.)  In 2004, the EU imported 825 million gallons of bio-ethanol; however, there were apparently no imports 
of bio-diesel, which is subject to an ad valorem duty of 6.5 percent.23  

Besides Brazil, the US, and the EU, there is existing and future production planned in several Asian, other 
Latin American countries – especially Argentina - and some African countries are commencing programs for 
the production of biofuels.24 Appendix A provides world ethanol production figures for key countries in 2005.  
Appendix B provides a more thorough look at current and future bio-diesel production throughout world re-
gions. 



WTO Disciplines and Biofuels

Government Support Measures
Support for the biofuels sector has come in many forms, ranging from the voluntary directives of the supra-na-
tional European Union, through the national and sub-national level. Support can take many forms such as:

•	 Fuel excise tax exemptions and rebates, full or partial;
•	 Mandates for the production of specified levels of biofuels;
•	 Mandates for compulsory blending with fossil fuels to a certain percentage by federal and sub-national 

entities;
•	 Government-procurement preferences and purchase mandates;
•	 Local tax breaks on property taxes or and state/provincial taxes, either reductions or exemptions;
•	 Accelerated write-off schedules for eligible biofuels-related plant;
•	 Local, state (provincial) and federal fleet requirements specifying some level of required or subsidized 

usage of biofuels in the relevant government fleets.
•	 Tax exempt bonds for finance (typically in the U.S.);
•	 Subsidized loans, loan guarantees, and special capital gains exemptions or deferrals on sale of bio-

fuel plant and infrastructure (deferrals on eligible transactions are available in the U.S.);
•	 State (provincial) sales and/or other tax exemptions for eligible biofuel production equipment;
•	 Regulatory exemptions and waivers including environmental impact waivers;
•	 State (Provincial) producer credits either for all producers or those below a certain size or having a 

certain organizational structure (e.g. farmers’ cooperatives);
•	 State/Provincial/Federal subsidies towards purchase of vehicles and infrastructure that can utilize 

biofuels either by public organizations or as incentives for the consuming public;
•	 Environmental legislation mandating certain specific types of fuel additives (typically for fuel oxygen-

ation) related to reducing vehicle exhausts. This has resulted in higher demand for ethanol either as a 
blending agent or for manufacture into ETBE as a substitute for the more environmentally hazardous 
MTBE;

•	 Government purchases of surplus agricultural stocks for conversion to bio-ethanol (particularly wine 
in the EU);

•	 Subsidies not normally associated directly with biofuels, such as agricultural farm supports in the U.S., 
EU and elsewhere; and

•	 Government supported R&D for biofuels ranging from basic research to technology demonstration 
plants.

Laws of the World Trade Organization Relevant to the Biofuels Industry
 
Within the emerging biofuels trade context, three crucial sets of issues concerning the law of the World Trade 
Organization (WTO) are relevant both for countries that are providing significant amounts of support to their 
bio-fuel industries as well as countries that would be interested in exporting bio-fuels. These are: 

•	 How should bio-fuels be classified – are they agricultural, industrial or environmental goods, and 
what are the implications of each for WTO members’ obligations?  What are the options for reach-
ing a more uniform classification and for possible trade liberalization?

•	 How should subsidies to promote the production or consumption of biofuels be considered from 
the perspective of existing or any planned WTO rules?   How should possible “cross-subsidiza-
tion” (the increase in by-products as a result of subsidies to biofuel production or consumption) 
be evaluated?
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•	 What is the consistency of domestic regulations and standards—for example, mandates requir-
ing the use of biofuels or fuel content requirements—with WTO rules on international regulations 
and technical barriers to trade?  This section will also address how WTO rules apply to biofuels 
preferences and mandates in public procurement

Classification and WTO Law

Among the major functions of WTO law has been to provide structures and rules for the negotiated reduction 
of tariffs on goods. For purposes of achieving certainty, transparency, and non-discrimination in international 
trade WTO law, WTO Members are encouraged to express their commitments with respect to tariffs in terms 
of a “bound” rate, to be applied on an unconditional most favoured nation (MFN) basis. These bindings are 
contained in each Member’s “schedule” of tariff commitments. Pursuant to Article II of the GATT, the main 
WTO treaty that governs trade in goods generally (both industrial and agricultural) a WTO Member’s binding 
creates a legal obligation not to impose tariffs in excess of that rate on imports of the product in question 
from other WTO Members. Unconditional MFN treatment means that this legal obligation extends equally to 
imports from all WTO Members regardless of their own tariffs or other trade policies. 

Neither Article II of the GATT nor any other provision of the WTO treaties prevents a WTO Member from ap-
plying a tariff that is lower than its MFN bound rate. In fact, for various policy reasons, WTO Members often 
do apply rates of tariff that are lower than the bound MFN rate. However, a WTO Member must do so on an 
unconditional MFN basis, by virtue of Article I of the GATT, except in the context of regional or bilateral free 
trade agreements that are consistent with WTO rules on such agreements (Article XXIV of the GATT) or of 
preferences for developing countries such as GSP that are operated consistent with WTO rules (these will be 
discussed below) .25 If the US MFN bound rate for widgets  is 10%, it is free actually to apply a tariff of 3% to 
such imports but it is not free to apply 3% to imports from some WTO Members and a higher (or lower) rate 
to those from others. 

Crucial to the operation of a system of bound tariffs has been classification of products, since countries set 
very different MFN bound rates for different kinds of products. Not every single product could possibly be listed 
in a Member’s schedule so in fact tariff rates are expressed in terms of categories of products, and these cat-
egories can be more or less specific. WTO law says nothing about what the categories should be; it remains 
the sovereign right of WTO Members to determine the way in which they classify products for purposes of 
binding tariffs. However, the vast majority of WTO Members are also members of the World Customs Orga-
nization (WCO) and in that capacity are bound by treaty to use the system of classifications evolved by the 
WCO, known as the Harmonized Commodity Description and Coding System, or “HS” for short. Consequently, 
WTO practice is to negotiate tariff bindings based on that system. The requirement to use the HS is limited to 
those classifications at the so-called six digit level; this means that WTO Members are free to introduce more 
specific sub-classifications that are not part of the HS.26 However, by virtue of Article II of the GATT, the effect 
of such sub-classifications cannot be to increase the rate of tariff applied to that sub-set of goods beyond the 
bound rate for the more general HS category to which it belongs. As well, any such sub-classifications cannot 
violate the MFN obligation with respect to the treatment of “like products.” Thus, in the Spanish Coffee27 case, 
Spain introduced in its domestic tariff nomenclature sub-classifications that distinguished between different 
types of “unroasted” coffee; Spain imposed a tariff of 7% on three of these types while allowing duty-free sta-
tus to the types “Colombia mild” and “other mild.” Brazil complained that this was a denial of MFN treatment 
to its coffee exports, because they were “like products” to those being accorded duty-free status. The GATT 
dispute settlement panel upheld Brazil’s complaint, finding that all of the types of coffee in question were “like” 
since they were converted into blends before being marketed to the consumer, who could not distinguish them 
as separate commodities. The panel also placed some weight on the fact that no other GATT member had 
introduced sub-classifications of the kind employed by Spain in its domestic nomenclature.
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The United States tariff treatment of fuel ethanol is an illustration of these principles.  As will be discussed in 
more detail in the next section, the HS classification for ethanol does not distinguish between fuel and non 
fuel uses of ethanol.   In 1980, the United States introduced a “secondary” import tariff  of 50 cent per gallon 
on fuel ethanol; i.e. this tariff was added, in the case of imports of  fuel ethanol alone, to the applied rate as 
classified in the HS headings for all ethanol (whether for fuel or non-fuel use).  At the time, this was clearly a 
violation of US obligations under Article II, since, with respect to some imports of ethanol at least, the US was 
applying a higher rate of tariff than the bound rate for the HS classification.28   But what if the US had done 
the reverse, namely singled out fuel ethanol for a lower applied rate than the bound rate for the HS classifi-
cation in question?   This would not have run afoul of WTO rules: WTO Members are free to structure their 
actual applied tariffs on particular imports largely as they please, even based on considerations other than 
HS classification (Chile Price Band) provided that the result is that the applied rate of tariff is never above the 
bound rate for the HS classification in question, and there is no discrimination between imports based on their 
national origin (the MFN obligation). Moreover, the US - in singling out fuel ethanol for separate treatment 
- would not be violating its obligation to use any HS classifications that exist at the six-digit level and above.  
This obligation  does not exclude making further sub-classifications below those that exist in the HS system.  
Under Article II of the GATT, WTO Members cannot introduce, beyond the tariffs they have bound in their 
schedules, additional duties and charges on imported products.    

Classification and Tariff Treatment of Biofuels
Generally speaking, the tariff classifications applicable to biofuels have been based on conceptions of the sub-
stances in question as agricultural or chemical products, and are not specific to the use of the substances as 
fuels, biodiesel being an exception, as it now has its own HS classification . As we just saw, in the discussion 
of the US secondary tariff, ethanol is classified in the HS without regard to whether it is used for fuel or other 
purposes.  Thus, ethanol is classified on the basis of its chemical composition as undenatured (220710) and 
denatured (220720) alcohol29 in the Harmonized system, but these classifications go to its chemical composi-
tion, and there is no separate classification or sub-classification specific to fuel ethanol as opposed to ethanol 
used for other purposes.  Since HS classifications are, as noted above, the basis for tariff bindings in WTO 
Member’s schedules, the lack of HS classifications more precisely targeted at the substances in question when 
used as fuels not only makes it difficult to get precise biofuel trade statistics, but may also impede efforts to 
liberalize tariffs on biofuels. WTO Members may have environmental and energy security reasons for wanting to 
reduce tariffs on these substances when used as fuels but may not wish to reduce tariffs on these substances 
when they are destined for other uses in competition with domestic products. The fact that tariff classifications 
are not consistently aligned with the actual consumer market in question (the biofuel market) not only makes 
it difficult to ascertain the actual trade flows of biofuels, but also leads to a number of problems with respect 
to consistency, certainty and non-discrimination in the application of existing WTO obligations. The European 
Union of Ethanol Producers claims for example that, because there is not a separate classification for fuel 
ethanol, Brazilian fuel ethanol has been entering Sweden not under the classification for denatured ethanol 
but under HS 3824.90.99 — a different classification that carries a much lower rate of duty.30 The argument 
here is apparently that the degree of denaturing is higher than would be normal for HS 2207.20.  

HS classifications also importantly determine whether or not a product is an agricultural product under WTO 
rules.  Annex 1 of the WTO Agreement on Agriculture (AoA) states that the provisions of the Agreement apply 
to HS Chapters 1 to 24 (except for fish products) as well as to a specified list of products with other HS head-
ings.  We note that while ethanol, in HS Chapter 22, is considered an agricultural good, biodiesel falls under 
Chapter 38 and is thus considered an industrial good. The AoA not only has separate rules that affect tariff 
rates (tariffication of certain kinds of quantitative restrictions) but also different rules with regard to subsidies 
and other domestic policies that affect trade, which will be addressed in Section II of this paper.
 
Further complicating the classification issue is the possibility (to the extent that the Doha Development Round 
may be revived) that some biofuels could be deemed as “environmental goods” and subject to special ne-
gotiations to reduce trade barriers with respect to “Environmental Goods and Services.” Paragraph 31(iii) of 
the Doha Ministerial Declaration calls for “the reduction or, as appropriate, elimination of tariffs and non-tariff 
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barriers to environmental goods and services”. Negotiations pursuant to 31(iii) had been taking place in the 
Special Session of the WTO Committee on Trade and Environment (CTE-SS). When the Doha Round was 
formally suspended, little progress had been made in these negotiations even in defining the parameters of 
what may be included as an “environmental good.” Around 10 WTO Members had submitted lists of prod-
ucts that they deemed to be “environmental goods,” and some of the lists included products that might have 
positive environmental properties in certain specific uses but not in others.31  Brazil proposed and India have 
suggested negotiations on EGS should include biofuels; the EC’s position is similar.   Also unresolved was 
the issue of the relationship between the negotiations on environmental goods and services in the CTE to the 
general Non-Agricultural Market Access (NAMA) negotiations and to the agriculture negotiations in the Doha 
round. Although there is no basis for such as a position in paragraph 31(iii) of the Doha Declaration, which 
established the mandate for the EGS negotiations, some WTO Members had taken the position that only 
products subject to NAMA negotiations could be included in the EGS negotiations, thus excluding agricultural 
products. Thus, the United States has not listed ethanol in its initial list of environmental goods (at the same 
time, biodiesel is absent also, although not an agricultural product under the HS).32	

Potential Policy Responses to Classification Issues
There are a number of possible multilateral, plurilateral and unilateral policy responses to the issues raised 
by classification of biofuels. We begin by surveying the multilateral options:

Amendment of the Harmonized System
The most obvious or straightforward approach would be to introduce distinctive HS headings for biofuels, i.e. 
headings based both on the chemical and biological composition of the substance and on its use as fuel. In 
this respect, the HS classification of biodiesel in the WCO’s Explanatory Notes provides an obvious precedent. 
It reads as follows: “a mixture of mono-akyl esters of long-chain [C16-18] fatty acids derived from vegetable 
oils or animal fats, which is a domestic renewable fuel for diesel engines and which meets the specifications 
of ASTM D 6751 [American Society for Testing and Materials “Standard Specification for Biodiesel Fuel (B100) 
Blend Stock for Distillate Fuels].” It will be noted that the definition contains a chemical description (“mixture of 
mono-akyl esters…”), a process characteristic (“derived from vegetable oils or animal fats”) and an end-use 
criterion (“…fuel for diesel engines”).

Amendment of the Harmonized System is, however, a complex process, which could take many years. As 
Steenblik explains, “The WCO’s Council generally considers amendments in four-year cycles, with implemen-
tation taking place from one to two years following notification to members…. The most recently completed 
review was approved by the WCO Council in June 2004 and will be implemented internationally on 1 January 
2007. Amendments under the next review cycle are not scheduled to be implemented until 2012.”33 
	
It should be noted that HS classifications for biofuels will not automatically solve the problem of producers or 
customs authorities mischaracterizing imports to serve their particular interests (often respectively minimization 
and maximization of tariffs paid). Verifying the characterization of particular shipments of imports would be a 
significant challenge, especially given the close physical similarity or even identity of biofuels to substances 
with non-fuel uses

It should also be understood that, as a policy matter, a particular HS classification for biofuels would not pre-
judge the issue of whether all or some of these fuels should be considered to fall within the scope of the WTO 
Agreement on Agriculture.34 It would be up to WTO Members, through amending Annex 1 of the Agreement on 
Agriculture, to either include or exclude whatever HS classification the WCO arrives at; such an amendment 
would, according to WTO practice, be by a consensus decision of the Membership, but there is no legal reason 
why it would need to occur as part of a “round” of negotiations, however.  Already Annex 1 of the Agreement 
on Agriculture lists certain products that have non-agricultural HS headings but that are nevertheless specified 
to be within the ambit of the Agreement on Agriculture. Conversely, there would be nothing to prevent WTO 
Members from deciding that even if a particular product bears an agricultural HS heading it should be listed 
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in the Annex as explicitly excluded from the Agreement on Agriculture. In sum, this is a policy judgment for 
WTO Members, and there are no constraints in legal architecture either in the WCO or the WTO that would 
impede the Membership, if it reaches consensus, from amending the Agreement on Agriculture to reflect the 
preferred solution.
	
Negotiated Agreement in the WTO
In theory, WTO Members could negotiate the liberalization of tariffs on biofuels in a way that circumvented the 
HS classification problems.  A precedent is the 1996 WTO Information Technology Agreement, where Members 
who adhered to that Agreement bound themselves to liberalize tariffs on two lists of products: an “A” list, based 
on HS classifications, and a “B” list, describing specific products, where the obligation to liberalize would ap-
ply regardless of how those products might fit within existing HS classifications. In effect, each participating 
WTO Member would decide how to reflect those liberalizing obligations on the B list in through its national 
nomenclature. Based on this precedent it would be possible to imagine an Agreement on Biofuels where WTO 
Members or some subset of them agreed to limit tariffs on biofuels or allow them entry tariff free regardless 
of the existing HS classification and existing domestic nomenclature. Depending on domestic implementation 
methods, such an agreement would likely not be a violation of obligations under the WCO; the Harmonized 
System for example allows so called “ex-outs” in WCO members’ schedules, which are classifications at a 
greater level of detail than the 6-digit HS. The negotiation of such an agreement would not need to take place 
within the existing negotiating structures for NAMA, agricultural goods, or EGS: if there were political will it 
would be a simple matter to launch a sui generis negotiation by a decision of the WTO Ministerial Council. 
In principle, as a matter of legal architecture, such a negotiating structure need not presuppose whether, for 
the purposes of the application of the Agreement on Agriculture some, all, or no biofuels would in the future 
be considered agricultural products. As a matter of negotiating interests as opposed to legal architecture, of 
course, assumptions about the applicability of background norms such as those in the Agreement on Agriculture 
will affect the positions negotiators take and the concessions they are prepared to offer or accept.

It should be emphasized that there is no intrinsic need to premise the negotiation of such an agreement on 
the positive environmental properties of biofuels. Indeed, the seemingly intractable controversy generated 
by the attempt to define an “environmental good” in the EGS negotiations suggests that linking multilateral 
biofuel trade liberalization to a specific set of environmental goals would be a mistake. Environmentalists are 
themselves divided on whether particular biofuels are an overall positive for the environment,35 and their views 
depend significantly on whether the fuels are produced in a sustainable manner. The WTO is not a desirable 
forum for resolving such complexities. Further, an agreement to liberalize border barriers to trade in biofuels 
such as tariffs need not prevent any particular WTO Member, or indeed any sub-set of WTO Members (for 
example, pursuant to obligations under environmental treaties) from imposing sustainability requirements 
on domestic and imported biofuels in a non-discriminatory manner. This is a matter of domestic regulation 
and standards, to be discussed in the final section of this paper and such measures would be governed by 
provisions of the GATT on internal regulation and in some cases also by the WTO Technical Barriers to Trade 
(TBT) and SPS (Sanitary and Phytosanitary Measures) Agreement.

If an agreement on biofuels were negotiated on a plurilateral basis (i.e. by a subset of the WTO Membership) 
then the issue would arise as to whether unconditional MFN would also apply to non-signatory WTO Members 
regardless of whether the non-signatories were prepared to offer reciprocal concessions. If not, then some 
kind of carve-out from the application of GATT Article I would be required. More generally, so as to make the 
operation of the agreement clearer and more effective, a savings clause providing that to the extent of any 
inconsistency the agreement shall take precedence over other WTO treaties including the GATT and the 
Agreement on Agriculture would be needed. 

One question in the design of any agreement on biofuels would be the extent to which issues of customs ad-
ministration would be addressed explicitly as opposed to being left to normal dispute settlement mechanisms 
and background rules on customs administration in the WTO and the WCO. Some commentators express 
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considerable concern that a classification that is in part end-use based is not easily administrable or enforce-
able by customs officers at the border, since in some instances there would be no obvious way to distinguish 
through physical inspection between covered substances with fuel end-uses and non-covered substances with 
other end-uses. One suggestion for dealing with this is a possible requirement that the substance with the fuel 
end-use be dyed a distinctive color.36 Another possibility would be to have a system of duty drawbacks. WTO 
Members currently operate duty drawback schemes, where duty collected at the border is refunded based on 
an application by the ultimate purchaser certifying a particular use for the goods. Under a biofuels agreement, 
Members could, for example, up to the existing MFN bound rate at the border levy duties while being obliged 
to remit the duty upon the presentation of a valid request by the end user, accompanied by certification that 
the product indeed had been used for fuel.  This being said, one should not exaggerate the seriousness of the 
problem of administering an end-use based tariff relative to the general challenges of customs administration 
today.  Most states already impose myriad requirements and regulations on imported goods—technical, health 
and safety, environmental, etc.—and compliance with most of these cannot be determined by a simple physi-
cal inspection of goods coming across the border and indeed would often require highly specialized testing in 
laboratory or other conditions not available on a routine basis at the border. In most instances, officials must 
rely on certification either by the exporter or importer themselves or by some independent testing and certi-
fication institution in the country of export or some third country. Random sampling, spot checks, post-entry 
surveillance and similar techniques are the main means of ensuring the integrity of such certifications. 

Unilateral Options
It is possible that, as a matter of its own energy and environmental policy, an individual WTO Member would 
wish to encourage domestic consumption of biofuels by reducing tariffs on them, while retaining tariff protec-
tion for domestic products with non-fuel uses that were currently subject to the same HS classification, and 
thus the same tariff treatment, as biofuels. As suggested earlier in this paper, neither WCO or WTO obligations 
would prevent a WTO Member from applying a lower rate of tariff than that bound for a six digit or higher HS 
classification to some sub-set of goods within that classification, as long as it provided MFN treatment to “like 
products.” The WTO Member could do this through introducing a further sub-classification in its domestic 
nomenclature. Although such action would be subject to the normal transparency obligations of Article X of 
the GATT,37 it would not require any permission from or negotiation with the WTO membership in general 
or trading partners with export interests in particular. In this sense, it can be correctly described as a legally 
possible unilateral option. 

With respect to the requirement of MFN treatment of “like products” in Article I of the GATT, the Spanish Coffee 
case (discussed above; see Classification and WTO Law, p. 43 and accompanying text) suggests that end 
uses as perceived by consumers are a very important consideration in determining whether products are “like” 
for purposes of interpreting the MFN obligation; subsequent jurisprudence on “like products” in the WTO era 
has placed considerable emphasis on consumers’ tastes and perceptions of products, i.e. not distorting the 
competitive relationship where products are competitive in the same consumer market.38 From this perspec-
tive, biofuels and physically similar products with non-fuel uses should be considered “unlike” as they are not 
competing in the same consumer marketplace. 

If a WTO Member wished to reduce tariffs on imports of biofuels largely or entirely for environmental reasons, 
the Member might logically wish to limit such reductions to imports of biofuels that have net positive environ-
mental impacts based on the entire lifecycle of the product. Would this kind of sub-classification be consis-
tent with the obligation of MFN for “like products,” or could it be successfully challenged by a WTO Member 
whose biofuels exports’ failure to meet the importing Members environmental impact criteria is the only thing 
preventing them from qualifying for the tariff reduction? There is a line of thinking that suggests that, at least 
with respect to domestic regulations and requirements, environmental impacts that are related to processes 
or production methods cannot form a basis for considering products as “unlike” and treating them differently 
(the so-called PPM, or product-process distinction). This line of thinking is addressed in detail in the next 
section of the paper but it has never been adopted by any WTO dispute settlement panel in the context of a 
dispute concerning tariffs. 
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In the Spanish Coffee case, it is true that Spain had unsuccessfully pointed to differences in production method 
to justify assigning the types of coffee different tariff rates; however, the panel did not simply reject outright 
such differences as irrelevant; what was important was that they were irrelevant to consumer choice. It is quite 
possible that the environmental properties of biofuels are highly relevant to consumer choice.  Moreover, as a 
general matter, Araya observes: “. . . the prevailing anti-PPM rationale in Geneva—and in the trade community 
more generally—has grown out of sync with market realities,” namely the interest of significant numbers of 
consumers in the environmental consequences of how a product is produced. 39 

In a finding that was adopted without being appealed, a WTO panel held that the word “unconditionally” in the 
GATT Article I MFN obligation not to discriminate against imported “like” products permitted distinctions that 
did not discriminate against imports on the basis of national origin.40 Neutral environmental criteria, supported 
by international standards and multilateral environmental treaties, would likely not be held to discriminate on 
the basis of national origin, either de jure (by distinguishing the national origin of the products on the face of 
the law) or de facto (where a facially neutral criterion nevertheless in its design appears to favor imports from 
some countries more than others). 

Sometimes it is argued that the expression “ordinary customs duties” in the GATT, as well as GATT practice, 
does not permit a WTO member to consider factors beyond intrinsic considerations, such as the value or 
volume of the imports, in determining the actual applied rate of tariff for goods that have a bound rate for a 
given HS classification. Recent Appellate Body jurisprudence has, however, rejected that view, thereby imply-
ing that a wide range of considerations may inform the applied rate of a given WTO Member.  What is crucial 
for purposes of compliance with GATT rules on tariffs is that an applied tariff never exceed the MFN bound 
rate for the classification in question, regardless of whatever factors or considerations are used to calculate 
the tariff.41

A Note on Tariff Preferences under WTO Law
The rate of tariff at which developing country-produced biofuels enter certain developed countries may be 
determined by certain preferential trading arrangements instead of by the MFN bound rate in the importing 
Member’s schedule.42  One kind of arrangement is a scheme of preferences that applies to some subset of 
developing countries based on agreement with those countries. EC preferences extended to the group of 
African, Caribbean and Pacific (ACP) countries, for example, provide duty free treatment of biofuels imports, 
as do the US preferences under its Caribbean Basin Initiative (CBI). The legal basis for arrangements like the 
EU-ACP arrangement and the CBI, which would otherwise violate the MFN obligation in the GATT because 
they give certain WTO Members better tariff treatment than others, is in waivers from MFN granted through 
agreement among the WTO Membership.

 
Apart from the above, both the EC and the US give preferences to developing countries on a general basis 
under a different scheme, known as the Generalized System of Preferences (GSP).  At present, under the US 
GSP biofuels do not qualify for preferential treatment (ethanol was explicitly withdrawn from the US GSP in 
the 1980s) but the preferences are granted to biofuels under the enhanced EC GSP scheme, as well as the 
EC’s “Everything but Arms” scheme.  

There are special rules for the operation of a GSP scheme, contained in a WTO instrument called the “Enabling 
Clause”.  Among these is that such preferences should be non-discriminatory, generalized (i.e., available to 
all developing countries), and non-reciprocal (i.e., not given on the basis that the developing countries offer 
concessions in return). These requirements for the operation of GSP raise important issues concerning what 
conditions an importing developed WTO Member could put on the granting of preferences. For example, 
linking preferences, in the case of biofuels, to sustainability criteria would raise the question of possible dis-
crimination between different developing countries. In the EC-Tariff Preferences case, the Appellate Body held 
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that, under certain circumstances, the non-discrimination requirement in the Enabling Clause would in fact 
permit a developed country to treat different developing countries differently in its preference scheme. This 
was permissible where the differences in treatment addressed in a positive manner the development needs 
of the countries in question. The Appellate Body suggested that the meaning of “development needs” could 
be determined based upon references to multilateral instruments related to sustainable development. The 
Appellate Body also held that such different treatment must be based on objective and transparent criteria, 
applied with due process. In the case of sustainability criteria for biofuels, this suggests the importance of 
developing international standards and where such standards do not yet exist, basing any domestic criteria 
on multilateral sustainable development instruments. 

Although both waivers and the Enabling Clause entail a carve out from MFN, these instruments have their 
own conditions and rules, as we have seen with the example of the “non-discrimination” requirement in the 
Enabling Clause.  In addition, GSP systems and other WTO-sanctioned preference schemes do not constitute 
self-contained regimes; they permit WTO Members to deviate from their other GATT and WTO obligations 
only to the extent explicitly provided for in the instrument in question (see on this score, the Appellate Body 
ruling in the Bananas43 case).

Thus, in general, the measures discussed in this section of the paper would still be subject to the WTO disci-
plines we elaborate below, even if they allow biofuels from developing countries to enter the importing country 
under preferences.       

Subsidies and WTO Law
Government subsidization has been crucial to the economic viability of the biofuels industry.  Brazil’s ethanol 
industry enjoyed significant government subsidies during its first twenty years commencing in 1975 after the 
inception of the first oil crisis. At that time, facing rapidly escalating oil import bills the military dictatorship 
governing Brazil launched the Brazilian National Ethanol Program (Proalcool). Key measures of this program 
included the building of a national distribution infrastructure for ethanol, low-interest loans to sugar compa-
nies for distillery construction, a mandatory blend of 20%44 ethanol with all gasoline sold and subsidies at the 
fuel pump to ensure that ethanol blended fuels – and later all ethanol fuels – remained competitive with, or 
cheaper than, 100% gasoline at the retail pump.  In the late 90s after the demise of the military dictatorship, 
rising domestic production of oil combined with the arrival of low international oil prices the demand for ethanol 
fell and the government of the day discontinued the traditional subsidy programs retaining only subsidized 
prices at the fuel pump.  

Despite an industry shakeout after subsidies ceased, the Brazilian ethanol industry was able to survive until 
the return of higher international oil prices brought renewed demand and profitability45.  In the United States, 
federal government support for ethanol became established during the time of the second oil shock in the late 
1970s, when price and energy security concerns were high46 first with provisions in the Energy Security Act of 
1978 providing for a  $.40/gallon exemption on the federal motor fuels tax (currently .51/gallon through 2010) 
and followed by the Energy Tax Act of 1980, which offered insured loans to small (under 1,000,000/gallon/an-
num) producers of ethanol (the original measures in these acts and others were extended in the decades 
since47).  Over time other measures have been added such as federal DOE funding for research in renewable 
fuels, usage mandates etc.  An example of EU support is the energy crop premium it provides to EU farm-
ers in addition to their single farm payments.48 Due to the immature states of the technologies involved, and 
the often high cost of the relevant feedstocks, the biofuels industry throughout the world has had to rely on 
subsidies and other public support to grow.

Subsidization can have multiple purposes and these purposes may vary in their consistency with the under-
lying norms of world trade law. A government may, for environmental or energy security reasons, subsidize 
consumers so as to provide them with an incentive to switch from conventional fuel to biofuel (in whole or 
part) by compensating, or more than compensating, for the added cost. Or it may attempt to achieve the same 
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objective by subsidizing research and development that can lead to more efficient technologies for the produc-
tion of biofuels. Neither of these kinds of subsidies need affect the relative competitive position of domestic 
and foreign producers (assuming the knowledge generated by subsidized R & D is not largely proprietary to 
domestic firms and leads to generalized innovation that foreign producers can also exploit — an assumption 
that is difficult to substantiate). On the other hand, a government may subsidize the domestic production of 
biofuels; this may not be a cost-efficient way of providing an incentive for consumers to switch from fossil fuels 
to biofuels, since the lowest-cost, most efficient producers of the biofuels in question may be foreign produc-
ers. Such subsidies are sometimes justified, as a policy matter, on “infant industry” grounds.

The way in which a biofuel is classified is not only important as far as tariffs are concerned (see Section I), but 
importantly also determines which set of WTO disciplines on domestic subsidies are applicable. Whether a 
given biofuel falls within the HS classifications listed in Annex 1 of the Agreement on Agriculture will determine 
if the rules of that Agreement apply in addition to those of the SCM Agreement. The Agreement on Agriculture 
contains disciplines on subsidies that are in addition to those that apply to all products under the WTO Subsi-
dies and Countervailing Measures (SCM) Agreement.  For instance, trade-distorting domestic subsidies that 
fall into the so-called “amber box,” i.e. that are not subject to the so-called “green box” carve-out, must be 
notified to the WTO and must fall within certain quantitative ceilings.  Thus, whether a particular product falls 
within the AoA can have important implications for disciplines on government supports for that product.

The AoA imposes disciplines on domestic subsidies provided to agricultural products (and other products spe-
cifically listed in Annex 1), requiring their reduction over time at prescribed rates, with exceptions for certain 
defined categories of subsidies (including some environmental subsidies). During the first decade that the AoA 
was in effect, where such exceptions applied, agricultural subsidies could not be challenged either under the 
Subsidies and Countervailing Measures (SCM) Agreement (the so-called “peace clause”), or the AoA. Thus, 
during this period, a biofuel classified as an agricultural product under the HS meant it was subject to more 
lenient treatment under WTO rules than if it were classified as a non-agricultural product.  With the expiration 
of the peace clause, some believe that more challenges on agricultural subsidies will be forthcoming.  

The SCM Agreement
The SCM Agreement prohibits export subsidies and subsidies contingent upon the use of domestic products 
over imported products. Biofuels subsidies are generally not tied to export performance and therefore would 
not fall into this first category of prohibited subsidies. However, production subsidies contingent upon the use 
of domestic products, such as locally produced feedstock crops, are an issue in the biofuels area.

Other subsidies not prohibited explicitly by the SCM may nevertheless under WTO law be “actionable”49 if they 
have certain kinds of adverse trade effects. Actionability means that an affected WTO Member can either make 
a complaint against the measure in question in WTO dispute settlement, or address the subsidy through the 
imposition of unilateral countervailing duties against the subsidized products in compliance with the procedures 
set out in the SCM Agreement and pursuant to its domestic law. WTO law permits countervailing duties to 
be imposed only where the country imposing the duties can show that the subsidy has caused or threatened 
injury to its domestic industry through the import of competing subsidized products. 

First of all, in order to be actionable, the measure must conform to the definition of a subsidy in the SCM 
Agreement. Two essential components of this definition are that there is a financial contribution by government 
and a benefit received by the recipient. (SCM Article 1.1.)  “Financial contribution” is itself a defined term in 
the SCM Agreement, and explicitly includes a range of situations other than direct cash payments, such as 
provision of goods and services or tax breaks where the government foregoes revenue “otherwise due.” 

“Benefit” denotes the requirement that the subsidy must confer a competitive advantage on the recipient; the 
notion of advantage is understood by reference to the conditions the recipient would otherwise have to face 
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in a competitive marketplace, absent the government intervention in question (Canada-Aircraft; Canada-
Lumber). The benchmarking in question is assisted by Article 14 of the SCM Agreement, which provides a 
non-exhaustive list of “market” benchmarks: for example, in the case of equity capital infusions by government, 
the infusion “shall not be considered as conferring a benefit unless the investment decision can be regarded 
as inconsistent with the usual investment practice (including for the provision of risk capital) of private inves-
tors in the territory of that Member” (Article 14(a)). In the case of provision of goods or services or purchase 
of goods and services, a benefit only exists if the provision is made “for less than adequate remuneration” or 
the purchase is made “for more than adequate remuneration”, with regard to “prevailing market conditions 
for the good or service in question in the country of provision or purchase (including price, quality, availability, 
marketability, transportation and other conditions of purchase and sale).”  (Article 14(d).)

As a general matter, the WTO Appellate Body has acknowledged that correctly identifying a “benefit” and 
whether it exists can be a complex matter in situations where the market conditions themselves have been 
pervasively influenced by government intervention, and therefore a meaningful “market” benchmark for “ben-
efit” is elusive (see Canada-Lumber, US-Privatization CVDs). 

In the case of biofuels, the market has been pervasively shaped in all the major producer nations by a variety 
of government interventions. In this context, the question raised by the Appellate Body, in the event of a case 
brought before it, would be whether there is a workable “market” benchmark against which one can isolate a 
given instance of financial support and determine whether a competitive benefit has been conferred; i.e., an 
advantage in relation to normal market conditions. 

In addition to meeting the requirements of “financial contribution” and “benefit,” in order to be actionable, a 
subsidy must also be specific. That is, the terms of the government support program must target the subsidy 
to some specific or limited class of users (i.e., particular industries or firms are singled out as beneficiaries); a 
subsidy may be de facto specific, however, even when it does not single out certain industries or firms, in cases 
where a limited sub-set of industries or firms are the predominant or disproportionate users of the subsidy. It 
must be appreciated that the determination of specificity is a matter of locating a point along a spectrum. On 
the one end there are obviously specific subsidies such as the bailout of a single enterprise. At the other end 
there are obviously non-specific subsidies, such as government provision of universal health care, which are 
“used” throughout the entire economy. 

Further, a subsidy must cause certain “adverse effects” in order to be successfully challenged as “action-
able” in the WTO. These adverse effects are listed in Article 5 of the SCM Agreement, and include injury to 
domestic producers of a like product in competition with the imported subsidized product (injury in this sense 
must exist if countervailing duties are to be imposed); nullification or impairment of benefits accruing “directly 
or indirectly” under the GATT, in particular tariff concessions; or serious prejudice to the interests of another 
Member. “Serious prejudice” is further defined in Article 6.3. To show “serious prejudice” the complaining WTO 
Member must show that the effect of the subsidy is to displace imports of a “like” product into the market of the 
subsidizing Member or to displace exports of the complaining Member to a third country market; or significant 
price suppression or price undercutting in the same market with respect to like products; or finally “the effect 
of the subsidy is an increase in the world market share of the subsidizing Member in a particular subsidized 
primary product or commodity [footnote omitted] as compared to the average share it had during the previous 
period of three years and this increase follows as a consistent trend over a period when subsidies have been 
granted.”(SCM Agreement Article 6.3).

An additional issue that may be important in the biofuels context is that of upstream and downstream subsi-
dies. One firm or industry may receive the financial contribution but it is the benefit that flows to an upstream 
or downstream industry that is the source of concern. For example, a subsidy paid to domestic feedstock 
producers might be challenged by foreign producers of biofuels on the grounds that the subsidy results in a 
lower price of feedstock to domestic producers of biofuels. In the Canada-Lumber case, the Appellate Body 
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has held that while a subsidy may be actionable where the financial contribution and the competitive benefit 
are not received by the same entity or even the same industry, the Appellate Body suggested that it could not 
be simply assumed that the reduction of costs to a downstream industry would result in a benefit in terms of 
lower prices of inputs to the upstream industry—in each case the existence of such a benefit would need to 
be shown on the facts. 

The Agreement on Agriculture 
In the Agreement on Agriculture, WTO Members have committed to reduce their overall annual financial sup-
port for agriculture programs (their “Total Aggregate Measurement of Support”) by a set percentage from a 
baseline amount that varies by WTO Member. Certain categories of non- or minimally trade distorting subsidies 
do not have to be counted against those totals. The rules on subsidies in the Agreement on Agriculture as 
they are relevant to biofuels have been summarized in a recent document of the United States Department 
of Agriculture. This description is accurate and clear, and so we quote it at length:

“The Uruguay Round Agreement on Agriculture (URAA) of the WTO established criteria for classify-
ing programs that provide benefits to agriculture by how much they distort production and trade. The 
classification is important because programs that are deemed to be minimally or non-trade distorting 
(so-called green box) are not subject to annual limits on support as are programs that are classified 
as trade-distorting (referred to as amber box).  
The classification of measures as “amber box” (in which case they must not have the effect of causing 
the Member’s total support  to exceed certain specified ceilings in the AoA) is supposed to be in the 
first instance based on notification by the subsidizing WTO Member.  This kind of notification require-
ment has proven problematic; a notification of “amber box” measures amounts to an admission that 
the measures are subject to “amber box” disciplines; thus Members have an incentive not to notify 
and wait and see whether in fact their measures are challenged in dispute settlement.  There is thus 
considerable uncertainty as to whether particular WTO Members are actually operating their agri-
cultural support programs within these aggregate ceilings.  In the case of biofuels there is particular 
uncertainty, because many support programs are structured not as support for individual agricultural 
products that fall under the AoA but to the biofuels industry; the question then is whether given these 
latter programs nevertheless operate, at least in part,50 so as to confer support to agricultural products 
that are covered by the AoA such that they may fall into the amber box.  The complexity of this issue 
will be illustrated by some of the examples we go through at the end of this section.  The stakes are 
considerable, for if a large number of these measures were considered to be “amber box,” the ag-
gregate ceilings to which Members have agreed to might well be broken in certain cases, included 
those of the US and the EC.    
To be classified as green box support, a program must meet two sets of criteria. The first are funda-
mental requirements that the program must be publicly funded, not involve transfers from consum-
ers, and not have the effect of providing price support to producers. In addition to these fundamental 
requirements, a program has to meet specific policy criteria, which are contained in Annex 2 to the 
URAA (the green box). If a program does not meet both sets of criteria, it must be reported to the 
WTO as amber box (or possible blue box, but that option is not considered here).”51 

Annex 2 provides, inter alia, for green box treatment of subsidies for research and development and general 
services and infrastructure as well as environmental subsidies, but in each case there are certain exceptions. 
Support for research and other general services or infrastructure cannot take the form of direct payments to 
producers or processors, among other conditions. In the case of environmental subsidies, to qualify for green 
box treatment, “The amount of the payment shall be limited to the extra costs or loss of income involved in 
complying with the government programme.” This condition clearly permits subsidies that merely compensate 
consumers or users for the additional cost of switching from conventional to biofuels. It is to be noted also 
that Annex 2, paragraph 12, “Payments under environmental programmes”, specifically envisages that the 
“green box” would include environmental subsidies based on fulfillment “of conditions related to production 
methods and inputs.”
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Green Box Criteria
To be classified as green box support, a program must meet two sets of criteria. The first are fundamental 
requirements that the program must be publicly funded, not involve transfers from consumers, and not have 
the effect of providing price support to producers. In addition to these fundamental requirements, a program 
has to meet specific policy criteria, which are contained in Annex 2 to the URAA (the green box). If a program 
does not meet both sets of criteria, it must be reported to the WTO as amber box (or possible blue box, but 
that option is not considered here).”52 

Annex 2 provides inter alia for green box treatment of subsidies for research and development and general 
services and infrastructure as well as environmental subsidies, but in case there are certain exceptions. 
Support for research and other general services or infrastructure cannot take the form of direct payments to 
producers or processors, among other conditions. In the case of environmental subsidies, to qualify for green 
box treatment, “The amount of the payment shall be limited to the extra costs or loss of income involved in 
complying with the government programme.” This condition clearly permits subsidies that merely compensate 
consumers or users for the additional cost of switching from conventional to biofuels. It is to be noted also that 
Annex 2, paragraph 12 “Payments under environmental programmes” specifically envisages that the “green 
box” would include environmental subsidies based on fulfillment “of conditions related to production methods 
and inputs.”

Some Examples
In order to provide a more concrete sense of the issues that arise for biofuels subsidies under the legal provi-
sions just described, we now proceed to work through some examples of different kinds of subsidy programs. 
We stress that the purpose of working through the examples is not to make a judgment as to whether any 
existing government program is WTO-illegal, which would require a comprehensive analysis of the facts spe-
cific to that one program, but rather to illustrate the different kinds of legal issues raised by different kinds of 
biofuel subsidies.

Subsidies on Production of Biofuels
These subsidies can include recurring payments based on the quantity of production (for example, 50 cents 
per each gallon of fuel produced) or non-recurring subsidizing of capital costs (physical plant, etc.)  The federal 
government in the United States, for example, provides a Volumetric Tax Credit for biodiesel in the amount 
$1.00 per gallon of biodiesel produced from virgin oils or fats and 50% from recovered oils and fats. The UK 
subsidizes the production of biofuel including biodiesel in the amount of about 36 cents per liter. Whether a 
production subsidy is delivered as a tax credit or a cash payment, there is clearly a “financial contribution” 
within the meaning of the SCM Agreement. In the case of taxation-based measures, the key question is whether 
the government has “foregone revenue otherwise due.” A tax credit by its very structure seems to meet this 
criterion. However, in the US-FSC case, the Appellate Body stressed that the SCM Agreement allows each 
WTO Member autonomy to establish the general principles and policies underlying its taxation system. In this 
light, if for instance, the US federal government replaced the tax credit with an environmental tax the amount 
of which was based on the environmental characteristics of each particular fuel, but was applied in accordance 
with a general principle of internalizing the environmental externalities from fuel consumption,53 there might 
no longer be a “financial contribution” within the meaning of the SCM Agreement, despite the effect of ethanol 
producers getting a favorably differential tax treatment in relation to producers of dirtier fuels. 

The second issue would be whether such subsidies confer a “benefit” in the sense of a competitive advantage 
that would not exist in a normal, or undistorted market. This is not an easy question: demand, supply and price 
of biofuels in global markets have been pervasively influenced by government interventions of many kinds. (In 
fact, this is true of fuel energy markets generally). But here it may be worthwhile to make a more general point:  
precisely because of the pervasiveness of such interventions, resort to dispute settlement in relation to such 
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subsidies may not be a realistic option. As the Brazil-Canada54 dispute over export subsidies to civil aircraft 
demonstrates, in a situation where everyone is subsidizing, bringing a claim against one country’s subsidies 
may well trigger a counter-claim against one’s own or a challenge to other measures that support the industry 
in question in the country bringing the original complaint. Resort to WTO litigation in such circumstances can 
actually lead to spiraling trade tensions as was the case with Brazil-Canada, rather than “settling” the dispute.  
The danger is that WTO members may well prefer not to come into compliance with dispute settlement panel 
findings, and would prefer instead to incur retaliation.  

Subsidies on Consumption of Biofuels
A good example of subsidies to consumption are the various exemptions from gasoline tax that EU Member 
states have granted to purchasers of biofuels, pursuant to the 2003 EU biofuels directive. By the terms of the 
directive, these exemptions are to be no greater than required to offset the additional cost of using biofuels 
rather than gasoline.

Here there is obviously a financial contribution within the meaning of the SCM Agreement as the government 
is forgoing revenue “otherwise due” under gasoline taxation policies. There are serious issues about whether 
the subsidy confers a “benefit” and whether it is “specific.”  This kind of subsidy is available throughout the 
economy, i.e. to any user of fuel and in fact is used throughout the economy. Therefore it is almost by definition 
not specific as long as we regard the beneficiaries of the subsidy as the consumers of fuel. This brings us to 
the question of “benefit”:  it is unclear that the direct users of the subsidy receive any benefit as the subsidy 
merely, in the sense of competitive advantage as the subsidy merely reduces the price of alternative fuel to 
the price of gasoline, and so does not provide any possibility of the user lowering its fuel costs per se. 
 
What, however, if we were to view the subsidy as an upstream subsidy to the biofuels industry; in that instance, 
it might be possible to characterize it as specific, depending on how diverse we regard the biofuels sector 
and the number of firms participating. The question would be then whether any “benefit” is conferred on EC 
biofuels producers, in the sense of a competitive advantage. To the extent that the tax exemption does not 
require that the biofuel being purchased be produced within the EC, it is difficult to see how it would afford a 
competitive advantage to EC producers of biofuels over producers in other WTO Members. 

Subsidies on Feedstocks for Use as Biofuels Inputs
It is important to distinguish between subsidies that are provided to feedstocks as part of general programs 
of agricultural support and those that are targeted to that part of the production intended for biofuels use. In 
both the US and EU, inputs to biofuels are often subsidized in the former context. Such subsidies must con-
form to both the rules in the SCM Agreement and those in the AoA.  From the perspective of understanding 
trade in biofuels, the interesting questions are whether under the SCM Agreement they could be regarded 
as downstream subsidies to biofuels producers, and whether under the AoA they could be considered “green 
box” subsidies.

On the first issue, one would have to ask whether given the nature of the downstream users, the subsidy is 
“specific” and whether those users actually receive a “benefit” in the sense of a competitive advantage. In the 
case of corn, for instance, subsidies that are part of general agricultural support programs potentially benefit 
a wide and very diverse variety of industries that use corn as inputs including the processed food industry, 
the alcoholic beverages industry, and the animal feed industry. Thus, considered as a “downstream” subsidy 
it would be hard to view such support as “specific” within the meaning of the SCM Agreement. As regards 
“benefit,” de jure such subsidies are typically not restricted to production that is destined for exclusively do-
mestic downstream users and so it is unclear that it creates a competitive advantage for domestic downstream 
industries over foreign industries producing like products. In practical terms, however, transportation costs 
and logistics may mean that only domestic downstream industries can use the subsidy and in such a case 
it might be possible to show that they receive a competitive advantage; again, in the US-Softwood Lumber55 
ruling, the Appellate Body emphasized that whether there is a benefit upstream or downstream requires a 
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careful analysis considering all the facts in the case at hand, and that it should not be assumed that a benefit 
flows upstream or downstream; this has to be proven. 
With respect to the second issue, whether a subsidy on production of feedstocks destined for biofuel use 
could qualify as “green box” based on environmental benefits, the AoA appears to limit such “green box” en-
vironmental subsidies to those that are intended to compensate a producer for the costs of complying with 
government environmental programs. The amount of the subsidy cannot exceed what is required to comply. 
Straight payments on production of feedstocks not linked to the fulfillment of any environmental mandate by 
the recipient of the subsidy would appear to be outside this rubric.  Such payments would qualify as amber 
box payments and be subject to the overall limit agreed on for individual WTO members, and be subject to 
further reduction in case a Doha Round is concluded.     

A different example of a subsidy on feedstocks is illustrated by the trend in both the EU and the US to allow 
the production of inputs for biofuels such as biomass on “set-aside land” - land in respect of which farmers 
receive payments in compensation for removing the land from use for the production of agricultural crops. The 
question is whether the production of biofuel inputs falls outside of the meaning of “marketable agricultural 
production” in paragraph 10 of Annex 2 of the AoA. On the one hand, clearly, the products are not destined 
for use as food or animal feed and are not marketed as agricultural products. On the other hand, because 
these products have multiple uses including food and feedstuff uses, such programs will at the margin affect 
the supply and price of the commodities in question in general, and thus at the margin have an impact on 
competition in the food and feedstuff markets for those crops. This would not be the case if the land were 
used for productive activity of a kind that did not yield a product one of the uses of which is clearly as an 
agricultural product. The fact that ethanol is considered a processed agricultural product in the HS system 
cannot be dispositive of this issue, because the HS classification of ethanol, as we have seen, fails to reflect 
or distinguish its use as a biofuel.  

The case of farmers being permitted to grow switchgrass for production of  ethanol on set-aside land may be 
somewhat easier;  as switchgrass is not generally regarded as a “marketable agricultural product” itself, this 
is very likely to be consistent with the AoA

Another kind of measure is represented by the EC energy crop payment, introduced with the 2003 Common 
Agricultural Policy (CAP) reform.  This is a payment to farmers in addition to payments that are decoupled from 
production and thus clearly “green boxed” under the AoA. Since the additional payment is not “decoupled” but 
rather is based on the amount of land which is used to produce energy crops, the question arises how it should 
be notified to the AoA; i.e. whether it is green, blue or amber box support.   Perhaps the EC might respond 
that the payment is intended not to increase the total amount of land in production but rather to encourage a 
shift in production to energy rather than food and feed uses and thus is in the spirit of “decoupling.”  

Subsidies to By-products Created in the Manufacturing of Biofuels
The biofuel production process results in the creation of by-products that are commercially valuable and in 
fact form an important component of a plant’s income. The production of biodiesel for example yields signifi-
cant quantities of glycerol. One question here is whether subsidies paid on the production of the fuel could be 
regarded as “passing through” to producers of glycerol. The Appellate Body has stressed that the meaning 
of “benefit” is a competitive advantage and not merely a financial advantage. Any competitive advantage in 
glycerol would flow from the inherent fact of producing ethanol; thus, a non-subsidized ethanol producer would 
enjoy the same advantage. Thus, there is a good argument for viewing the subsidy as fully “consumed” by 
the ethanol production itself; i.e. the benefit received is fully accounted for in terms of its competitive impact 
on the production of ethanol. This would be consistent with the position of the Appellate Body in Softwood 
Lumber that the benefit to the upstream or downstream industry must not be presumed and must be separate 
from the benefit provided to the product that is the target of the subsidy program. (It is to be noted that, in 
Softwood Lumber the US argued strenuously that the log processing and lumber industries in Canada were 
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largely vertically integrated in the same enterprises but this did not deter the Appellate Body from requiring 
that a separate and distinct benefit to the lumber industry be demonstrated). 
An increased production of biofuels leads to an increased production and possibly surplus of by-products.  
Rapeseed crushing results in 60 percent meal and 38 percent oil, and the EU has seen a tremendous growth 
of rapeseed meal as a result of its biodiesel production.  Similarly, US ethanol production from corn has led 
to an increase of distillers dried grain and distillers dried solubles. While the expansion of the biofuels in-
dustry in both the EU and US is unlikely to be able to meet domestic demand, the increases in by-products, 
however may overtake domestic demand for such products.  A sharp increase in rapeseed meal production, 
leading to a reduced price of rapeseed meal, may lead in turn to pressure on producers of soybean meal, 
even though rapeseed meal has a lower protein content.  This could thus have a negative impact on the EU 
soybean crushing industry and lead to a reduction in meal imports.  Moreover, such surpluses of what could 
arguably be considered “cross-subsidized” by-products could lead to increased exports and the displacing of 
other meal providers and possibly to queries about their WTO compatibility.       

Domestic Regulations/Standards and WTO Law  
The third set of WTO issues that arise in the biofuels sector pertain to domestic regulations and standards.  

From the beginning of the post-war multilateral trading system, it was recognized that negotiated tariff reduc-
tions and disciplines on other “border” measures  (such as quotas or bans on the import and export of particular 
products: GATT Article XI)  could be undermined by internal policies of governments. As tariffs were progres-
sively reduced over rounds of negotiations, increasingly trade disputes became focused on internal policies 
(technical regulations, subsidies, government procurement practices, etc.) that restricted market access or 
altered the competitive relationship between domestic and imported products in favor of the former. Many new 
legal disciplines were introduced to address these policies where they had trade effects. 

But disciplining internal policies in a multilateral system to which states with many different political and social 
systems adhere is a complex and sensitive matter. Such policies usually serve legitimate governmental ob-
jectives. On the other hand, they may be more trade-restrictive than necessary to achieve those objectives, 
and in some cases are intentionally designed to advantage domestic interests. In legislating and regulating, 
governments, particularly in pluralist liberal democracies attempt to balance the interests of diverse constitu-
encies. Often public policies serve multiple objectives and reflect compromises between different groups. In 
such circumstances, it is not simple to draw a line between internal policies that are legitimate exercises of 
domestic regulatory autonomy (even if they have some trade-restrictive effects) and those that can be con-
sidered a form of protectionism or “cheating” on the WTO bargain, in that they undermine the market access 
reasonably expected from commitments on liberalization of border measures in the multilateral trading system. 
The difficulty of such line drawing accounts for the complex and messy picture that we are about to paint.

A Roadmap to the Treatment of Non-Tariff Measures in WTO Law
The cornerstone of the WTO approach to internal policies is the principle of non-discrimination. This principle 
is embedded in Articles I and Article III of the GATT. We have already discussed the Most Favoured Nation 
obligation (MFN) in connection with tariffs. This obligation also applies with respect to internal policies and 
extends to all imports from WTO Members, regardless of whether there has been a tariff binding in the WTO 
on the product in question. Article III established the so-called National Treatment obligation of non-discrimi-
nation as between domestic and imported products. This obligation, as we shall see, is framed in somewhat 
different terms for fiscal (Article III:2) and non-fiscal (Article III:4) measures.  Not all taxation measures are the 
subject of Article III:2, which deals with National Treatment in taxation of products. Tax breaks for research 
and development, for instance, might well constitute subsidies within the meaning the WTO Subsidies and 
Countervailing Measures (SCM) Agreement, if these measures are based on the government forgoing revenue 
that is “otherwise due.” In addition, as is illustrated by the US-FSC case, income taxation rules may violate 
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National Treatment with respect to non-fiscal internal measures (Article III:4) of GATT if those rules result in 
a denial of equal competitive opportunities to imported “like” products. 
Subsidies paid to producers of a product and government procurement measures are exempted from the Na-
tional Treatment obligation. Subsidies are the subject of complex disciplines set forth in the specialized WTO 
Agreement on Subsidies and Countervailing Measures (SCM). In addition, subsidies on agricultural products 
(and certain other internal measures on these products) are addressed in the Agreement on Agriculture (we 
have above discussed the issue of which biofuels fall under the Agreement on Agriculture). 

In addition, the Technical Barriers to Trade (TBT) Agreement applies to a wide range of internal regulations 
that stipulate legally required characteristics of products, including their related processing and production 
methods (PPMs). The TBT agreements supplement the non-discrimination obligations in the GATT by requir-
ing that WTO Members use international standards as a basis for such internal regulations, where available, 
effective and appropriate; as well, this Agreement requires that such internal regulations be as minimally 
trade-restrictive as is necessary to achieve their legitimate objectives. The Sanitary and Phytosanitary Mea-
sures (SPS) Agreement applies almost exclusively to regulations that address certain kinds of risks posed 
by the importation of food and agricultural products. This Agreement also places some emphasis on use of 
international standards but unlike the TBT it also requires that, except for certain provisional measures, SPS 
measures be based on scientific principles and evidence and be supported by risk assessment.

Government procurement is addressed in a rather different kind of treaty, the WTO Government Procurement 
Agreement (GPA); the GPA does not bind all WTO Members but only those who choose to adhere to it, and 
individual signatories may take reservations, or limit their obligations by exempting entire areas of procure-
ment policy, which, for example the United States has done extensively.  

Internal Taxation Measures
As noted in the Roadmap above, the GATT, in Articles I (MFN) and III (National Treatment) establishes the 
basic principle of non-discrimination with respect to internal regulations. Thus, Article I requires that internal 
regulations not provide less favorable treatment to imports from some WTO Members relative to “like prod-
ucts” of other Members, such that there is discrimination on the basis of which WTO Member the imports are 
coming from. Article III:2 of GATT governs the internal taxation of products by WTO Members; as interpreted 
judicially, it contains two distinct obligations: 1) the obligation to tax identically “like” imported and domestic 
products; 2) the obligation that taxation on “directly competitive or substitutable products” not be “dissimilar” 
in such a way as “to afford protection to domestic production.”56 The assessment of whether two products 
are “like” or “directly competitive or substitutable” has been held judicially to be a matter of case-by-case 
examination of the facts, weighing all relevant evidence; the WTO Appellate Body has approved a technique 
of assessing both “likeness” and whether products are “directly competitive or substitutable” that consists in 
examining the factors enumerated in a GATT policy document, Border Tax Adjustment (Report of the Work-
ing Party, adopted on 2 December 1970) namely physical characteristics, end uses, and consumer habits. 
In addition, customs classifications may also be probative. The issue of whether two products are “directly 
competitive or substitutable” sounds like a matter of economic analysis, the Appellate Body (Korea-Alcoholic 
Beverages) held that the relevance of common-sense judgments about how consumers behave and about 
the end uses of the product as well as empirical economic studies concerning the willingness of consumers 
to switch from the one product to the other if the relative prices of the two products change (so-called cross-
elasticity of demand). According to the Appellate Body, like products are a smaller sub-set of the universe 
of “directly competitive and substitutable products.”  Thus for an imported and domestic product to be “like”, 
they must at a minimum be “directly competitive and substitutable” but have some particularly close affinity 
or similarity, judged on considerations such as physical characteristics.  

While explicitly or facially discriminatory measures are almost certain to violate Article III:2,  this provision 
also is generally understood to extend to de facto, or disparate impact, discrimination the meaning of which 
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remains, however, not well defined and controversial in WTO law and policy.  
Consider for example, mandates or differential taxation that do not explicitly favor domestic producers but 
rather particular biofuels or feedstocks in which domestic producers have a comparative advantage.  An 
example is the US excise tax credit for fuel ethanol, which applies to both domestic and imported ethanol. 
Foreign producers of biofuels other than ethanol might argue that their own products are “like” or “directly 
competitive or substitutable.”  However, there are significant differences in physical characteristics and 
uses and performance that distinguish ethanol from biodiesel, for example, making it improbable that the 
products in question would be found to be “like” or directly competitive or substitutable.”   So at least in 
this kind of case, it may be possible to avoid controversies over the exact scope and meaning of de facto 
discrimination by simply applying to the particular facts about the products being considered the tests 
already developed by the Appellate Body for determining whether products are “like” or “directly competitive 
or substitutable.”

Non-Fiscal Internal Measures
Article III:4 of the GATT sets out the National Treatment obligation with respect to non-fiscal internal laws, 
regulations and requirements. Such non-fiscal measures must accord no less favorable treatment to imports 
than to “like” domestic products. The determination of whether a measure is in violation of Article III:4 entails 
two distinct steps. The first is to ascertain whether the imported product and the domestic product are “like.” 
The analysis of likeness under Article III:4 entails a weighing and evaluation of the same kinds of factors as 
is the case for fiscal measures—including physical characteristics, end uses, and consumer habits—with the 
possibility that other factors may, in certain cases, also be probative of likeness (EC-Asbestos). If indeed the 
domestic and the imported product are determined to be “like”, the adjudicator will proceed to the second step 
of determining whether the regulatory distinction between the two products results in less favorable treatment 
of imports (EC-Asbestos; Korea-Beef). 

Since the relative cost of producing a product to a given regulatory requirement or standard will vary among 
producers from different WTO Members, there is a risk that regulations or standards could be intentionally 
or inadvertently formulated so as to discriminate against imports in favor of domestic products or in favor of 
imports from particular WTO Members. At the same time, any standard or regulation is likely to benefit some 
producers and burden others, an inevitable and innocent effect of the given relative costs of compliance 
among different producers. 

In the case of biofuels, there is a wide range of internal regulations that may impact trade: 
•	 mandates to use particular percentages or quantities of biofuel either in fuel blends or for specific 

purposes (such as bus or taxi fleets);
•	 restrictions or limits on the amount or kind of biofuel that can be contained in a blend with conventional 

fuel;
•	 specifications of the properties or performance characteristics of particular biofuels or the materials 

they must be derived from;
•	 labeling for consumer protection and information purposes;
•	 health and safety regulations concerning the handling and transportation of particular biofuels or inputs 

required for the processing of biofuels, and related specifications for processing plants; and
•	 broad environmental performance requirements related to the entire life-cycle of the product, includ-

ing the sustainability of the agriculture used to produce the feedstock from which the biofuel is pro-
cessed.

As the Appellate Body has emphasized, the fact that two products are “like” does not mean that 
governments are simply forbidden from making regulatory distinctions between them. The obligation in 
Article III:4 is not one of identical treatment of “like” domestic and imported products, but no less favourable 
treatment. Thus, the panel in the EC-Biotech case found that, even assuming that GMO products were 



October 2006

like non-GMO products the distinctions in regulatory treatment between GMO and non-GMO products in 
the European Community did not constitute “less favourable” treatment of imported products, since the 
distinctions were not biased against imports  as opposed to domestic products (i.e. EC GMOs). According 
to the panel: “We note that Argentina does not assert that domestic biotech products have not been less 
favourably treated in the same way as imported biotech, or that the like domestic non-biotech varieties 
have been more favourably treated than the like imported nonbiotech varieties. In other words, Argentina is 
not alleging that the treatment of products has differed depending on their origin. In these circumstances, 
it is not self-evident that the alleged less favourable treatment of imported biotech products is explained 
by the foreign origin of these products rather than, for instance, a perceived difference between biotech 
products and non-biotech products in terms of their safety, etc. In our view, Argentina has not adduced 
arguments and evidence sufficient to raise a presumption that the alleged less favourable treatment is 
explained by the foreign origin of the relevant biotech products.”(Paragraph 7.2505)

Based on the case law on Article III of the GATT, there is little question but that  mandates that explicitly or 
facially discriminate in favor of domestic products over imports, for instance through requiring that the man-
date be fulfilled in whole or in part using domestically-sourced biofuels would violate Article III:4 of the GATT. 
Similarly, a tax concession with respect to biofuels either in general or a particular fuel or fuels would violate 
Article III:2 both the first and second sentences of Article: III:2 if the concession depended upon purchasing 
domestically-produced fuel. Similarly, mandates or tax concessions linked to the feedstock used in the pro-
duction of biofuels being produced domestically would also violate respectively Article III:4 and Article III:2. In 
this latter case, the discrimination would exist both against foreign producers of biofuels (who may be forced 
to use either costly feedstock from the importing country for the fuel to qualify for the mandate or concession 
with the likely result that they cannot economically sell fuel into that market) as well as foreign producers of 
feedstock itself. 

Environmental Sustainability Standards
A complex set of issues is also posed by mandatory or tax concession-linked conditions concerning the envi-
ronmental performance of particular biofuels. To illustrate, we shall take three stylized or hypothetical examples 
of possible environmental performance conditions: 

•	 conditions that address the environmental impact of biofuels in the country of import; 
•	 conditions that seek to maximize the contribution of biofuels to reducing carbon emissions and 

thus look to the net effects of a particular fuel on carbon emissions throughout its entire life-cycle, 
including carbon emissions in the production or processing of the fuel and the feedstock inputs; 

•	 conditions that go beyond carbon emissions to promoting sustainable agriculture in the country 
producing the feedstock for the biofuel.

The first kind of environmental measure is unlikely to violate the GATT National Treatment obligation, assum-
ing that it is not drafted or structured in such as way as to be more burdensome on foreign than on domestic 
producers. The difference in environmental impacts in the importing country would normally be traceable to 
some physical difference in the products in question, could well affect end-uses, and may also be a concern 
to consumers. Thus, applying the approach of the WTO Appellate Body in the Asbestos57 case, the product 
complying with conditions that relate to post-import environmental impacts may well be found “unlike” a non-
compliant imported product. The second kind of measure, to the extent that it concerns itself with environ-
mental impacts from the process of production in the exporting WTO Member of export or some third country 
WTO Member producing inputs, for example, raises the issue of the so-called product-process distinction 
— the notion, reflected in the infamous unadopted Tuna/Dolphin58 GATT panel rulings, that the GATT does 
not permit differential treatment of products based on their method of production as opposed to their proper-
ties as products for consumption.59 Without rehashing this controversy here, we note to begin with that the 
approach to “likeness” and “directly competitive and substitutable” articulated by the Appellate Body does not 
predetermine a conclusion one way or another concerning methods of production. The AB has emphasized 
(Japan-Alcohol60 and EC-Asbestos) that factors other than those contained in Border Tax Adjustment may, 
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in an appropriate case, be dispositive of whether two products are “like” or “unlike.” The Appellate Body has 
also emphasized the need for the adjudicator to examine all relevant factors in a given case and context, and 
to consider all the evidence pointing either in the direction of a finding of “likeness” or otherwise. 

Carbon emissions, given their greenhouse gas effects, are clearly a global environmental problem and to the 
extent that it is this global problem that a WTO Member is addressing in its environmental regulations on biofu-
els it would be illogical not to take into account the overall impact of a particular fuel throughout its lifecycle on 
global carbon emissions. This is not a matter of unilateralism or interference with the local or domestic policies 
of another WTO Member, concerns that motivated the idea of the product-process distinction. Moreover, there 
are international standards, promulgated in the International Organization for Standardization (ISO), for the 
life-cycle approach to environmental management. The focus is on an objective analysis of the product itself 
and its history not the policies, practices, and priorities of the Government of some other WTO Member. 

A third type of environmental performance measure would impose conditions related to the sustainability of 
the production of the feedstock from which the biofuel is produced. This could range from labor and social 
effects to deforestation, fertilizer use and habitat protection.61

Mandatory sustainability criteria are under active policy discussion in many jurisdictions particularly in the 
EU.  For example, in the Netherlands a new policy discussion document, downloadable (at: http://www.vrom.
nl/pagina.html?id=2706&sp=2&dn=w690) from the Ministry of Housing and the Environment (VROM) “Cri-
teria for duurzame biomassa productie” [Criteria for Sustainable Biomass Production] by the Projectgroep 
Duurzame productie van biomassa [Project Group for Sustainable Production from Biomass], August 2006, 
is circulating that deals with all of the measures in our hypothetical case.  In the case of our first hypothetical 
example, the key question in terms of compliance with WTO  regulation is whether or not the measure  is 
drafted or structured in such as way as to be more burdensome on foreign than on domestic producers.  In 
the case of the mandate of the Dutch Project Group for Sustainable Production of Biomass they state that the 
term “import” was specifically deleted from their mandate and that what is important is that the criteria will be 
applied equally to biomass  “…of Dutch, EU or non-EU origin.62”

In our second hypothetical example of possible performance conditions we look at those that seek to maxi-
mize the contribution of biofuels to reducing carbon emissions and thus look to the net effects of a particular 
fuel on carbon emissions throughout its entire life-cycle, including carbon emissions in the production or 
processing of the fuel and the feedstock inputs.  Here the Dutch Project Group places greenhouse gas is-
sues as the very first criterion and they recommend as the criterion, “Net emission reduction compared with 
fossil reference, inclusive of application, is at least 30%. Here a strong differentiation of policy instruments is 
assumed, in which for instance a better performance would lead to more financial support.”  To support this 
criterion they suggest the use of testing using approved methods of calculation and standard values for the 
various steps in the production/supply chain.63  Here again, we see that the Dutch are careful to emphasize 
the application of objectively verifiable standards, using stakeholder approved testing procedures.  Insofar as 
the Dutch approach rests on applying these standards and tests to all parties equally based on a concern for 
the environment, the Dutch approach would seem to adhere closely to our hypothetical example.

Our third, and last hypothetical example concerns performance conditions that go beyond carbon emissions 
to promoting sustainable agriculture in the country producing the feedstock for the biofuel or the biofuel itself.  
As previously suggested, these performance conditions might include labor and social effects, deforestation, 
fertilizer use and habitat protection.  Here we find that the Dutch report goes into considerable detail with all 
of the above issues.  Labor and social effects are addressed in terms of minimum internationally acceptable 
labor standards, human rights issues (particularly those of the local population in the producing area(s)), the 
specific rights of local populations (including ongoing reporting on the social impact of biomass production) 
and property rights and rights of usage as well as addressing the need for companies involved in the sup-
ply chain to comply with international anti-bribery measures.  Not only are deforestation and fertilizer use 
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discussed but also surface and groundwater issues with an eye to sustainable water management practices.  
Habitat issues, beyond fertilizer and water, in the Dutch report include erosion control, waste management 
and emissions, as well as the overall issue of all types of agro-chemicals beyond fertilizer use.  Finally, the 
Dutch look at such criteria as: 

•	 Biomass production as a competitor to the production of food, medicines and building materi-
als;

•	 Biodiversity.  The production of biomass should not reduce local and regional biodiversity; and
•	 Economic Prosperity – the production of biomass is not to adversely impact local and regional 

prosperity.64

Based on the Dutch example it is clear that the hypothetical issues previously examined are rapidly transition-
ing to the domain of public debate and input into the policy process.  A further current example can be found 
next door to the Netherlands in Germany, where there is, at the  time of writing, active discussion as to the 
means by which various tropical oils are produced (especially palm oil)  with particular concern expressed 
about de-forestation and carbon issues.  

The question here may be to what extent are there objective norms, criteria and methods for evaluating the 
relationship of a particular product to sustainability as opposed to judging the policies of particular countries? 
The more remote the distinguishing conditions in the scheme are from features (albeit non-physical) that con-
sumers can associate, if properly informed, with a particular product, the more probable the WTO adjudicator 
will find that the products themselves are “like.” 

However, even if there is a finding of “likeness” this, of course, will not be dispositive of whether there is a 
violation of National Treatment; the complainant would also have to establish that the “like” imported product 
has been afforded less favorable treatment than the domestic product. As the Appellate Body has emphasized, 
not all differences in treatment lead to a conclusion of less favorable treatment of the group of imported like 
products as a whole when compared with the group of domestic products as a whole. 

Where the differences in treatment derive from norms, criteria and methods widely accepted in the international 
community and which have been developed through broad consultation among diverse states, and take into 
account the variety of conditions in different countries, it should be considerably more difficult for the complainant 
to establish that there is an overall bias against imports as a group. This suggests that it may be worth giving 
serious consideration to the recommendation of the WorldWatch study that international sustainability criteria 
be developed, although given the many views on what such criteria should encompass, consensus would 
likely be difficult to reach.  At the same time, an international consensus on core criteria might not preclude 
individual countries imposing additional criteria provided those are based upon established methodologies 
(such as life cycle product analysis) and on concerns that are supported by international norms such as those 
on sustainable development reflected in various international legal and policy instruments. 

Exceptions from the Rules on Internal Policies
In the case of the GATT, the evaluation of the legality of an internal policy entails not only a consideration 
of whether the policy is consistent with the non-discrimination requirements in Articles I and III (MFN 
and National Treatment) but also whether, even if inconsistent, it can nevertheless be justified under the 
General Exceptions provision (Article XX). This provision “saves” measures that would otherwise be GATT-
illegal if they serve certain defined public policy objectives, which include the protection of human life and 
health (XX(b)) and the “conservation of exhaustible natural resources.” (also XX(b)) As interpreted in WTO 
jurisprudence, the chapeau or preambular paragraph of Article XX requires that measures maintained 
under Article XX  be applied in an objective, transparent, non-arbitrary and non-protectionist manner. Some 
of the other Agreements, such as the GPA also have exceptions like these; many have narrower or more 
specific exceptions for particular types of policies, for example some non-trade-distortive, or minimally 
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distortive agricultural subsidies are carved out from the disciplines of the Agreement on Agriculture (the 
so-called Green Box). As a general rule, the various WTO Agreements apply concurrently, so the same 
measure, or different aspects of it, may be subject to challenge under more than one Agreement at the 
same time. 
	
There is a possibility that mandates that explicitly favor domestic producers of fuel and/or feedstocks could 
be justified under the General Exceptions in Article XX of the GATT or the National Security Exception in Ar-
ticle XXI. In the S.D. Myers case65, an investment dispute under the North American Free Trade Agreement, 
Canada sought to justify a measure that prevented the processing of Canadian waste by US waste disposal 
companies on grounds that Canada needed to ensure the viability of a domestic industry for hazardous waste 
processing in order to fulfill its obligations under the Basel Convention on the Transportation of Hazardous 
Wastes. While the panel in that case did not accept Canada’s argument on the facts of that particular dispute, 
this general kind of argument might well be made with respect to biofuels. 

Under XX(b) it would be necessary to demonstrate that there is a real health risk and that the measures in 
question are either an indispensable means of addressing the risk or 1) that there is a close connection be-
tween the measure and solving the health risk and 2) the trade restrictive impact is not disproportionate to 
the contribution of the measure to addressing the risk (EC-Asbestos, Korea-Beef66). 

A condition of maintaining measures based on an Article XX justification is that they might be applied so as to 
constitute unjustifiable or arbitrary discrimination between countries where the same conditions prevail or a 
disguised restriction on international trade (this is based on the “chapeau” or preambular paragraph of Article 
XX). This condition, it must be emphasized, deals only with application through administrative or judicial ac-
tion, not the scheme as such (US-Shrimp67, US-Shrimp 21.568). Unjustifiable discrimination may result from 
the application of a scheme being rigid and unresponsive to different conditions in different countries. Arbitrary 
discrimination may occur if there is a lack of due process and transparency in the manner in which the crite-
ria of the scheme are administered, and if there are discriminatory effects on foreign interests (US-Shrimp). 
There is a lack of clear judicial guidance so far on the meaning of “disguised restriction on international trade” 
(US-Reformulated Gasoline69). 

Article XX(g) permits otherwise GATT inconsistent measures that are “in relation to the conservation of exhaust-
ible natural resources.” A specific condition of Article XX(b) is that the trade measures to be justified must be 
taken in tandem with comparable measures on production or consumption that apply to the domestic market 
(even-handedness). The air is an exhaustible natural resource according to GATT/WTO jurisprudence. As a 
general matter, the meaning of “exhaustible natural resources” is to be guided by emerging legal and policy 
norms on sustainable development and biodiversity (US-Shrimp). Unlike with XX(b) where the connection 
between the measure and its aim is expressed by the term “necessary” leading to the requirement that the 
measure either be indispensable or have a close connection to its aim and a not disproportionate trade impact, 
the language “exhaustible natural resources” expresses the concept of a rational nexus between the measure 
and its aim, a “real” connection. (US-Shrimp) Additionally, the measure must not be disproportionately wide in 
reach or scope (US-Shrimp). To the extent that ensuring an adequate supply of biofuels is directly related to 
the “conservation of exhaustible natural resources,” the language of XX(g) of the GATT, or necessary to the 
goal of protecting human life and health -  XX(b), and to the extent that such a supply is not securely available 
from non-domestic sources, the argument has some plausibility. It would certainly be more debatable; however, 
whether discriminatory measures of this kind, as opposed to subsidies and non-discriminatory mandates, are 
really needed to create a viable domestic industry and even more debatable whether they could be justified 
once one is no longer dealing with an infant industry. Also, Article XX(j) of the GATT provides an exception 
for measures “essential to the acquisition or distribution of products in general or local short supply.”  Finally 
the National Security Exception in Article XXI of the GATT provides, in part that “Nothing in this Agreement 
shall be construed…to prevent any contracting party from taking any action which it considers necessary for 
the protection of its essential security interests … taken in time of war or other emergency in international 
relations.”  It is not implausible to characterize the current global situation as one of a “time of war or other 
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emergency in international relations.”  Many commentators from different countries and perspectives have 
made such a characterization. Moreover, the United States has taken the position that the expression “con-
siders” in Article XXI makes this exception largely self-judging and that the WTO dispute settlement organs 
do not have the jurisdiction to second-guess a WTO Member’s judgment about what it “considers necessary 
for the protection of its national security interests. It is widely acknowledged that energy security is a vital 
dimension of National Security generally. 
     	
While there is still considerable opinion—not well supported by the emerging Appellate Body jurisprudence, 
as we have argued above—that the product-process distinction would necessarily prevent a conclusion that 
products are “unlike” due to their production processes in the exporting WTO Member (a particularly important 
issue in the case of sustainability criteria for imports of biofuels as is being considered in some European 
countries), the outcome of the US-Shrimp case leaves no doubt that the PPM-based nature of an environ-
mental measure is not a bar to its justification under Article XX; indeed, in this case the Appellate Body went 
so far as to hold that, in principle, Article XX allows WTO Members to condition imports on the actual policies 
of other WTO Members. Nevertheless, a measure that imposes purely domestic criteria on the importing state 
without consultation or consideration of the different conditions on the territory of that state, may well run afoul 
of the chapeau of Article XX, in particular the requiring that a measure not be applied so as to create arbitrary 
or unjustified discrimination.70 

The Technical Barriers to Trade Agreement (TBT)
The TBT goes beyond the non-discrimination norms of GATT Article I and III:4 in its discipline of internal regu-
lations. Most notably, the Agreement admonishes WTO Members to use “international standards” as a basis 
for their technical regulations, where possible (2.4), and insists that such regulations not create unnecessary 
obstacles to international trade, meaning that they be more trade restrictive than necessary to fulfill a legiti-
mate objective, which may include protection of human health or safety or the environment, inter alia (2.2). 
There is a rebuttable presumption (2.5) that a measure adopted or applied for one the explicitly mentioned 
legitimate objectives in 2.2 fulfills the “least trade restrictive” requirement of 2.2 where it is “in accordance 
with international standards.”

The TBT Agreement applies to mandatory measures that specify the characteristics of products and their 
“related processes and production methods (Annex 1:1).” The TBT Agreement also contains a code of good 
practice urging WTO Members to examine voluntary standards including those established by non-govern-
mental bodies within their jurisdiction. 

Generally speaking, international standards have not yet been developed for biofuels, although components 
of standards promulgated by domestic or European standards bodies or authorities may reference interna-
tional standards, such as ISO standards in relation to testing of certain characteristics of substances. In the 
absence of such international standards, certain non-discriminatory domestic regulations (i.e. consistent 
with MFN and National Treatment obligations of the GATT) may be challengeable as creating unnecessary 
obstacles to trade in biofuels.

For example, Coehlo suggests that there are trade-restrictive effects to internal regulations that limit the per-
centage of biofuel in blends “often based on not entirely justifiable environmental reasons.” 71  Significantly, as 
part of its proposed biofuels strategy, the European Commission will this year review the Fuel Quality Directive, 
which “establishes specifications for petrol and diesel, for environmental and health reasons, e.g. limits on 
the content of ethanol, ether and other oxygenates, as well as standards that limit the amount of biodiesel in 
diesel fuel to 5% in volume terms.72 The implication is that, perhaps particularly in light of changes in engine 
technology and the experience of other jurisdictions with higher limits for blends, the current EU limits may be 
more than what is strictly justified in order to address legitimate technical environmental or health concerns.
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The EU biodiesel standard, while not premised on the use of rapeseed oil, might as well be premised on it 
– Biodiesel norm, EN 14214 ‘Automotive Fuels – Fatty Acid Methyl Esters (FAME) for Diesel Engines – Re-
quirements and Test Methods,’ provides specifications for 100% biodiesel used as fuel in transport sector.  See 
Rabobank, Biofuels in the EU: “There is no obligation to use rapeseed oil as the basis for biodiesel production.  
Since the specifications and test methods are based on its properties, however, that is what producers have 
done; using an alternative oil involves investing in R&D to create a biodiesel that would still qualify for the 
norm.”  The EU norm does not specify the properties for blends with fossil diesel, but blends of up to 5% are 
permitted without special labeling. Rabobank states that, “This percentage was approved by the car industry 
as an acceptable limit for guaranteeing the quality of biodiesel and its use in normal car engines.  Blends 
with a higher percentage of biodiesel must be clearly labeled since they might require modification of the car 
engine to ensure that their use does not interfere with the manufacturer’s engine warranty.”  To avoid curtail-
ing imports, the EU may need to rethink both the standard and the blending percentage, while ensuring that 
concerns over automotive engines are addressed. 

The Sanitary and Phytosanitary Measures (SPS) Agreement
The SPS Agreement applies to internal regulations that address certain risks arising from trade in food and 
agricultural products. Where regulations are addressed to these risks the provisions of SPS apply in addition 
to the rules in the GATT, but the TBT Agreement does not apply. The recent WTO dispute between the EC and 
the United States on biotechnology (GMOs) raised the issue of whether both the SPS and TBT Agreements 
could apply to the extent that an internal regulatory scheme addressed itself both to the risks to which SPS 
applies as well as to other public policy goals. The leaked preliminary ruling of the panel in that the case gives 
a confused but largely affirmative answer: in effect, the same regulatory scheme may be viewed in different 
aspects as a TBT and an SPS measure. This is a not an unimportant legal question in the case of biofuels 
for regulations that deal with environmental, health and safety considerations concerning biofuels and their 
feedstocks may well address both SPS risks and non-SPS risks. 

For instance, risks to which the SPS Agreement applies include “risks arising from the entry, establishment 
or spread of pests, diseases, disease-carrying organisms or disease-causing organisms” and “risks arising 
from additives, contaminants, toxins or disease-causing organisms in foods, beverages or feedstuffs.” (An-
nex A) Some of these risks could clearly arise from the international trade and transportation of feedstocks 
for biofuels, including biomass or biowaste. As a matter of internal regulation, some jurisdictions apply food 
safety regulations to the transportation of certain biofuels as the substances, despite their use as fuel, cor-
respond to definitions of foodstuffs in domestic law. Biomass may fall within legal definitions of waste and 
therefore be regulated in those terms without regard to the different risk management issues that arise from 
the fact that the material is not entering the jurisdiction to be disposed of as waste but to be transformed into 
or used for fuel. 

The SPS Agreement, like the TBT Agreement, contains a requirement that mandatory regulations be the least 
trade restrictive to achieve the legitimate risk management objectives in question. But the SPS Agreement 
goes beyond the TBT Agreement in requiring that where an SPS measure does not “conform” to international 
standards, regulations be based on sufficient scientific evidence and be rationally related to a risk assessment 
in accordance with scientific principles and methods.  

To the extent to which certain WTO Members may wish to regulate or prohibit the use of genetically-modified 
feedstocks for the production of biofuels sold in their jurisdictions, the outcome of the current EC-US dispute 
over GMOs under, as mentioned, both SPS and TBT, may well be important. There are important issues in 
that dispute concerning the extent to which a WTO Member may nevertheless regulate in a precautionary 
fashion, where existing risk assessments have methodological limitations or defects that limit the value of 
their conclusions that risks are not present or are minimal.
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Government Procurement	
Government procurement regulations and policies exist at various levels of government and in a number of 
different countries that either mandate or permit government purchasing decision-makers to give preference to 
biofuels and biofuel-powered vehicles. For example, according to the CRS Report for Congress, Agriculture-
Based Renewable Energy Production “Biodiesel is increasingly being adopted by major fleets nationwide. The 
U.S. Postal Service, the U.S. military, and many state governments are directing their bus and truck fleets to 
incorporate biodiesel fuels as part of their fuel base”73 Many jurisdictions, including the US and the EC have 
general requirements that decisionmakers take into account environmental effects, energy efficiency or whether 
an energy source is renewable, in their purchasing decisions.74  

The following WTO Members adhere to the Government Procurement Agreement (GPA): Canada, European 
Communities (including its 25 member States: Austria, Belgium, Cyprus, Czech Republic, Denmark, Estonia, 
Finland, France, Germany, Greece, Hungary, Ireland, Italy, Latvia, Lithuania, Luxemburg, Malta, Netherlands, 
Poland, Portugal, Slovak Republic, Slovenia, Spain, Sweden, United Kingdom), Hong Kong China, Iceland, 
Israel, Japan, Korea, Liechtenstein, Netherlands with respect to Aruba, Norway, Singapore, Switzerland,  and 
the United States. The extent to which national, sub-national and local procurement preferences related to bio-
fuels are disciplined by the GPA in the case of WTO Members who adhere to it is determined by the coverage 
set out by each individual Member in its appendices to the GPA. In many instances, particular governmental 
authorities, or all governmental authorities at the sub-national or local level are included; for example, in the 
case of the United States, only a select sub-set of state governments are included in the coverage. Particular 
kinds of procurement or policies may be exempted or excluded entirely. Most relevant to the biofuels context 
is, for example, the EC exclusion of “for the purchase of water and for the supply of energy or of fuels for 
the production of energy” by a range of procurement entities, as well as the exclusion of “procurement of 
agricultural products made in furtherance of agricultural support programs and human feeding programs” and 
procurements by some procurement entities in connection with activities in the fields of drinking water, energy, 
transport or telecommunications. 

Where the GPA does apply to a particular level of government as well as the particular entity engaged in 
acquiring fuel and vehicles, and where there is no fuel- or energy-related exclusion in the purchasing WTO 
Member’s appendices, several of the GPA disciplines may be relevant to biofuel-related preferences. First 
of all, the GPA contains a National Treatment obligation, worded rather differently than that in Article III of 
the GATT, in that instead of referring to the concept of like or directly competitive or substitutable products, it 
requires instead “treatment no less favorable” to the products, services and suppliers of other Parties, than 
“that accorded to domestic products, services and suppliers.”  There is no case-law so far applying the GPA 
and so it is impossible to say whether this wording difference would result in a different reading of National 
Treatment under the GPA than the GATT. But the absence of a comparator such as “likeness” would seem 
to place the focus more squarely on whether there is national-origin based discrimination-i.e. on whether the 
measure is directed to treating imports or foreign suppliers less favorably than domestic products or suppliers. 
Thus, as the EC-Biotech panel emphasized, as we noted in the discussion above of Article III:4 of the GATT, 
the issue would be whether the regulatory distinctions in question are based on  non-national-origin related 
considerations or whether they directly or perhaps indirectly discriminate on the basis of national origin (again 
the issue here of indirect or de facto discrimination would be similar to that discussed above under Article III 
of the GATT). The GPA also contains provisions requiring that procurement specifications be based on inter-
national standards where available and if not on national technical regulations. There is also an obligation to 
prefer performance-based specifications as opposed to specifications of characteristics (such as chemical 
composition, for instance). However, this falls short of a requirement that all procurement specifications must 
be performance based.

A further provision of the GPA stipulates that “any conditions for participation in tendering procedures shall 
be limited to those which are essential to ensure the firm’s capability to fulfill the contract in question.”   This 
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provision has been interpreted by some commentators to exclude non-economic (by which is often meant 
environmental and social) criteria as conditions for the award of procurement contracts.75  However, it should 
be first of all noted that this provision is about the qualifications of suppliers to fulfill a contract for certain 
goods and services; it is not about how the goods and services themselves are specified in the contract; this 
later issue is covered by a different provision of the GPA, to which we have already alluded, which allows the 
procuring authority to define the technical specifications of the contract, subject, as noted to the requirement to 
use international standards or national technical regulations, to prefer performance-based criteria, and further 
to the requirement that the specifications not constitute “an unnecessary obstacle to trade.” Thus, when a 
government in a tender for vehicles specifies that the vehicles must be equipped with engines that can run on 
biofuels, for example, it is giving a technical specification for the contract itself, it is not imposing a qualification 
on the supplier. Anyone who can supply such vehicles according to the contractual description is eligible to bid. 
Similarly, when a government contracts for transportation services (school bus services etc.) and specifies in 
the contract that the vehicles used by the service contractor in the performance of the contract must run on 
biofuels, it is stipulating a characteristic of the service being purchased and not imposing a qualification on a 
supplier; again, any service supplier who can meet that characteristic is eligible. 

A rather different situation would exist if a government wanted to condition the award of the contract on the 
supplier’s overall performance with respect to use of biofuels, i.e. even outside the actions needed to per-
form the contract. Thus, to take a hypothetical case, let us say that a government limits bidding on courier 
services to companies that, in all their global operations, use only vehicles running on biofuels. This, argu-
ably, goes beyond a technical specification of the actual good or service being contracted for. Nevertheless, 
as McCrudden points out, the GPA does not limit the terms of the contract to technical specifications; thus, 
the language “essential to ensure the firm’s capability to fulfill the contract in question” begs the question of 
what the “contract” is. For example, if the “contract” stipulates that a courier company supplying services to 
the procuring authority must use only biofuel-powered vehicles, then why could the procuring authority not 
exclude firms that either do not use only such vehicles and are not able to shift to using them exclusively as 
not capable of fulfilling the “contract”?76     

Moreover, as McCrudden also points out, Article XIII:4(b), which establishes on what grounds a procuring 
authority can award a contract, specifies that the authority must award the contract to the “tenderer who has 
been determined to be fully capable of undertaking the contract” and who makes the lowest bid or  is the bid 
“which in terms of the specific evaluation criteria set forth in the notices or tender documentation” is the “most 
advantageous.” Thus, the only stipulation is that evaluation criteria be specific and transparent (i.e. evident 
from the information supplied by the procuring authority prior to the bidding process); there is no limitation to 
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criteria of an economic nature or even to technical specifications as defined elsewhere in the GPA.       

Conclusions and Recommendations

It is clear that there has been major growth in interest in biofuels over the last two years of high energy prices. 
This interest is being converted into concrete action at a rapid pace as witnessed by:

•	 Large new subsidy and mandate commitments in developed nations, particularly the United States 
and the European Union;

•	 Steep increases in private investment in biofuel production in the US, EU and other countries, partially 
due to the considerable government support measures to the sector;

•	 Major commitments to growing biofuels feedstock crops in much of Asia, including large commitments 
of hectarage for new palm oil plantation. This is particularly true in Indonesia and Malaysia, and to a 
lesser extent in Thailand, as well as coconut oil plantations in the Philippines, and Jatropha planta-
tions in India;

•	 The emergence of government supported biofuels programs in the least developed countries, particu-
larly in Africa (but also in Vietnam) for research into biofuels suited to local conditions,  production of 
feedstocks and of biofuels. 

High prices for fossil-based transport fuels make biofuels—formerly expensive in relation to fossil-fuels—more 
economically viable, and could lead to a decrease of government subsidies in the US and EU.  Already, con-
siderable and possibly further increased mandates, combined with the limited land availability in developed 
countries appear to be pointing toward the potential of a growing biofuels trade.  Furthermore, large new com-
mitments to plantations to grow feedstocks (in addition to the cumulative effect of a myriad of smaller ones) 
will bear fruit in the coming years in Brazil, South East Asia and elsewhere. Increased interest in biofuels 
resulting in enhanced funding for research and development will result in improved methods of production 
and  more easily handled fuels. 

However, as this paper suggests, for this potential growth in trade to occur, a clarification of how international 
trade rules apply to the sector is advisable. Uncertainty over biofuels classification, and the range of govern-
ment measures to protect domestic biofuel production-- from tax incentives, high tariffs and subsidies--risk 
stunting growth in trade even as the global demand for biofuels is rising. A web of separate technical and 
environmental standards also risk interfering with the potential for greater trade in biofuels.  

Even supposing that trade in biofuels remains limited, this paper recommends a closer look at WTO rules.  
A greater clarity about subsidy notification requirements and a closer look at potential cross-subsidization 
of by-products associated with biofuel production is useful, given the uncertainty of whether WTO rules for 
agricultural or industrial products are applicable. The purpose of this paper is to touch on those issues that 
could usefully be clarified in the quickly growing biofuels sector, and to facilitate a discussion on the future 
direction of government measures.



WTO Disciplines and Biofuels



October 2006

Appendix A



WTO Disciplines and Biofuels

Appendix B



October 2006



WTO Disciplines and Biofuels

1 China is anticipated to export at least 500,000 tons of ethanol in 2006, mostly to the United States. However, in 2005 it had no exports, and many experts questions where 
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