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Agricultural Trade Cases in the 
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agricultural negotiations?
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[image: image2.wmf]Background

•

Few cases have been brought under UR 

AoA

: 

–

credit to careful drafting?

–

Importance of schedules for transparency?

–

Buffer of Agricultural Committee and notifications?

•

Peace Clause impact (shelter from SCM 

Agreement)

•

Reluctance to use panels to attack government 

action for fear of tit

-

for

-

tat action

•

Poor record of success in pre

-

WTO cases
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[image: image3.wmf]New Factors Leading to More Cases

•

No Peace Clause shelter

•

Trade talks going slowly

•

Developing countries growing in 

confidence over WTO processes

•

Some “accidental” case law
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[image: image4.wmf]Six Recent Cases with Implications 

for Agricultural Trade Policy

•

Canadian Wheat Board

•

Chilean Price Bands

•

EU

-

GSP scheme

•

Canadian Dairy

•

EU Sugar subsidies

•

US 

–

Cotton subsidies
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•

US claimed that CWB violated WTO

–

Article III, national treatment in import 

activities

–

Article XVII, state trading in export market

•

Panel reported on April 6

•

Found that CWB did not violate Art XVII

•

But did violate Article III

•

US has now appealed (Canada may not)
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[image: image6.wmf]Chilean Price Bands

•

Argentina claimed that Chile’s price band 

system was inconsistent with Article II:1(b) 

and 

AoA 

Article 4.2

•

Chile amended PBS during hearings to 

avoid exceeding bindings

•

But Panel found that PBS was similar to 

variable levy

•

Appellate body upheld main rulings
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-

GSP scheme

•

India challenged EU Super

-

GSP, specifically the 

Drug Arrangements

•

Pakistan included but not India

•

Issue was whether the Enabling Clause was an 

exception to Article 1.1 (non

-

discrimination)

•

And does “non

-

discrimination” mean no 

differences among developing countries

•

Panel found that EU

-

GSP was inconsistent with 

Enabling Clause, and that the policy was not 

justified by Article 1.1 or Article XX(b)
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•

NZ and US complained about Canadian exports of cheese 

from milk surplus to domestic requirements

•

Original panel ruling was that Canada’s “export milk” 

classification did constitute a subsidy

•

Canada changed its policy and left it to the private sector to 

market milk for export processing

•

Panel found that this still constituted a subsidy

•

Appellate body agreed but said key test was whether milk 

was sold to export processors at less than the cost of 

production

•

Panel reconvened and found that there was indeed a 

subsidy on export milk/cheese
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•

Based on Canadian Dairy outcome, Australia, 

Brazil and Thailand challenged the EU sugar 

regime

•

“C” sugar available to exporters at less than 

production cost

•

Export of equivalent ACP import obligations not 

notified in EU schedule

•

Case before panel but could add to pressure to 

change sugar regime  
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–

Cotton subsidies

•

Brazil complained that US cotton subsidies caused serious 

prejudice

•

US claimed that cotton subsidies were sheltered under 

Peace Clause

•

Brazil countered that these subsidies exceeded 1992 levels 

and were therefore not sheltered

•

US argued that CCP were not commodity

-

specific and 

hence 1992 levels not exceeded

•

Interim report of panel issued April 26

•

Apparently found several violations, not just Step 2 export 

subsidies  

•

Panel report due in a couple of weeks: sure to be appealed
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[image: image11.wmf]Litigation and Negotiation

•

Connections work in both directions

•

Litigation shows up need for new rules

•

Rules may have to be clarified by litigation

•

Litigation can lead in areas that negotiators did not 

intend

•

Negotiation can resolve litigation issues

•

Litigation can take the place of negotiation

•

Litigation can influence the climate for negotiation

•

Negotiations can spur or delay litigation 
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[image: image12.wmf]Areas of Litigation that Impinge on 

Agricultural Talks

•

Subsidies (Dairy, Sugar, Cotton)

•

Safeguards (Price Bands)

•

State Trading (Canada Wheat Board)

•

Preferences (EU GSP)
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•

AoA 

premised on distinction between 

domestic support and export subsidies

•

Canada Dairy case overruled that distinction

•

EU sugar case rests on the same premise

•

US Cotton appears to also question the 

distinction between amber and green boxes

•

So what does this imply for further 

negotiation on disciplines on the boxes?
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•

AoA 

granted special safeguards in cases of 

tariffication

•

Developing countries (in Latin America) had been 

devising their own system (price bands)

•

Price bands have been found to be illegal if they 

resemble variable levies, even if bound tariffs not 

exceeded 

•

(Price bands also under pressure in 

bilaterals

)

•

So how does this impact on negotiation of new 

safeguard system in WTO?
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•

Disciplines on State Trading strengthened 

somewhat in UR, but still a murky area

•

Wheat Board case exonerated CWB as a single

-

desk seller but faulted its import policies

•

But in Negotiations US and EU are requesting 

changes in CWB export operations, over and 

above the panel conclusions

•

Will the panel report make it more difficult for 

Canada to agree to changes?

•

Are there implications for other 

STEs

?
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•

Erosion of preferences is a major concern for 

some developing countries

•

EU supports continuation of preferences

•

Elimination of preferences is aim of some other 

developing countries

•

Panel on EU GSP found it inconsistent with 

Enabling Clause and Article 1.1

•

(Banana panel had supported EU preferences)

•

But further litigation may weaken preference 

systems 
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•

Who Gains from Litigation? 

–

Small countries have more “voice” in disputes

–

But have less clout in applying sanctions

–

Exporters may find it convenient as pressure 

device

•

Who gains from Negotiation?

–

Large importers with market access to “sell”

–

Free

-

riders who can benefit without major 

concessions
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[image: image18.wmf]Two views

•

“Disputes are about the past: negotiations 

are about the future”

–

But then the two come together in the present

•

“The Law is more clever than the law

-

maker”

–

But the lawmaker is elected and may not agree 

that the Appellate Body of the WTO should 

have the last word
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[image: image19.wmf]Reconciliation

•

Agricultural policy reform is following two tracks

•

Litigation is clarifying some issues (what is a 

subsidy, etc.) but not always leading to 

economically or politically sensible solutions

•

Negotiation is seeking to revise rules and reduce 

protection, but may need the stimulus of panels to 

reach agreement
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•

Excessive litigation may weaken trade system

•

Negotiations may stall if countries feel that they 

are “paying twice”

•

We may have to combine the two tracks

•

Another “Blair House” with the cotton, sugar, 

wheat

-

selling, price

-

band and preference issues 

being resolved as part of a package with market 

access, domestic support and export competition
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Canadian Dairy

		NZ and US complained about Canadian exports of cheese from milk surplus to domestic requirements

		Original panel ruling was that Canada’s “export milk” classification did constitute a subsidy

		Canada changed its policy and left it to the private sector to market milk for export processing

		Panel found that this still constituted a subsidy

		Appellate body agreed but said key test was whether milk was sold to export processors at less than the cost of production

		Panel reconvened and found that there was indeed a subsidy on export milk/cheese
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Six Recent Cases with Implications for Agricultural Trade Policy

		Canadian Wheat Board

		Chilean Price Bands

		EU-GSP scheme

		Canadian Dairy

		EU Sugar subsidies

		US – Cotton subsidies










_1147870430.ppt


Background

		Few cases have been brought under UR AoA: 

		credit to careful drafting?

		Importance of schedules for transparency?

		Buffer of Agricultural Committee and notifications?

		Peace Clause impact (shelter from SCM Agreement)

		Reluctance to use panels to attack government action for fear of tit-for-tat action

		Poor record of success in pre-WTO cases










_1147870431.ppt


IPC Round Table Discussion

Agricultural Trade Cases in the WTO: What do they mean for the agricultural negotiations?



Tim Josling

(Stanford University)








_1147870429.ppt


New Factors Leading to More Cases

		No Peace Clause shelter

		Trade talks going slowly

		Developing countries growing in confidence over WTO processes

		Some “accidental” case law
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Chilean Price Bands

		Argentina claimed that Chile’s price band system was inconsistent with Article II:1(b) and AoA Article 4.2

		Chile amended PBS during hearings to avoid exceeding bindings

		But Panel found that PBS was similar to variable levy

		Appellate body upheld main rulings
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Canadian Wheat Board

		US claimed that CWB violated WTO

		Article III, national treatment in import activities

		Article XVII, state trading in export market

		Panel reported on April 6

		Found that CWB did not violate Art XVII

		But did violate Article III

		US has now appealed (Canada may not)
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EU-GSP scheme

		India challenged EU Super-GSP, specifically the Drug Arrangements

		Pakistan included but not India

		Issue was whether the Enabling Clause was an exception to Article 1.1 (non-discrimination)

		And does “non-discrimination” mean no differences among developing countries

		Panel found that EU-GSP was inconsistent with Enabling Clause, and that the policy was not justified by Article 1.1 or Article XX(b)
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Areas of Litigation that Impinge on Agricultural Talks

		Subsidies (Dairy, Sugar, Cotton)

		Safeguards (Price Bands)

		State Trading (Canada Wheat Board)

		Preferences (EU GSP)
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US – Cotton subsidies

		Brazil complained that US cotton subsidies caused serious prejudice

		US claimed that cotton subsidies were sheltered under Peace Clause

		Brazil countered that these subsidies exceeded 1992 levels and were therefore not sheltered

		US argued that CCP were not commodity-specific and hence 1992 levels not exceeded

		Interim report of panel issued April 26

		Apparently found several violations, not just Step 2 export subsidies  

		Panel report due in a couple of weeks: sure to be appealed
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EU Sugar subsidies

		Based on Canadian Dairy outcome, Australia, Brazil and Thailand challenged the EU sugar regime

		“C” sugar available to exporters at less than production cost

		Export of equivalent ACP import obligations not notified in EU schedule

		Case before panel but could add to pressure to change sugar regime  
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Litigation and Negotiation

		Connections work in both directions

		Litigation shows up need for new rules

		Rules may have to be clarified by litigation

		Litigation can lead in areas that negotiators did not intend

		Negotiation can resolve litigation issues

		Litigation can take the place of negotiation

		Litigation can influence the climate for negotiation

		Negotiations can spur or delay litigation 
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Preferences

		Erosion of preferences is a major concern for some developing countries

		EU supports continuation of preferences

		Elimination of preferences is aim of some other developing countries

		Panel on EU GSP found it inconsistent with Enabling Clause and Article 1.1

		(Banana panel had supported EU preferences)

		But further litigation may weaken preference systems 
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Safeguards

		AoA granted special safeguards in cases of tariffication

		Developing countries (in Latin America) had been devising their own system (price bands)

		Price bands have been found to be illegal if they resemble variable levies, even if bound tariffs not exceeded 

		(Price bands also under pressure in bilaterals)

		So how does this impact on negotiation of new safeguard system in WTO?
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Subsidies

		AoA premised on distinction between domestic support and export subsidies

		Canada Dairy case overruled that distinction

		EU sugar case rests on the same premise

		US Cotton appears to also question the distinction between amber and green boxes

		So what does this imply for further negotiation on disciplines on the boxes?
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State Trading

		Disciplines on State Trading strengthened somewhat in UR, but still a murky area

		Wheat Board case exonerated CWB as a single-desk seller but faulted its import policies

		But in Negotiations US and EU are requesting changes in CWB export operations, over and above the panel conclusions

		Will the panel report make it more difficult for Canada to agree to changes?

		Are there implications for other STEs?
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Two views

		“Disputes are about the past: negotiations are about the future”

		But then the two come together in the present

		“The Law is more clever than the law-maker”

		But the lawmaker is elected and may not agree that the Appellate Body of the WTO should have the last word
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Negotiate or Litigate?

		Who Gains from Litigation? 

		Small countries have more “voice” in disputes

		But have less clout in applying sanctions

		Exporters may find it convenient as pressure device

		Who gains from Negotiation?

		Large importers with market access to “sell”

		Free-riders who can benefit without major concessions
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Reconciliation

		Agricultural policy reform is following two tracks

		Litigation is clarifying some issues (what is a subsidy, etc.) but not always leading to economically or politically sensible solutions

		Negotiation is seeking to revise rules and reduce protection, but may need the stimulus of panels to reach agreement
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However …

		Excessive litigation may weaken trade system

		Negotiations may stall if countries feel that they are “paying twice”

		We may have to combine the two tracks

		Another “Blair House” with the cotton, sugar, wheat-selling, price-band and preference issues being resolved as part of a package with market access, domestic support and export competition










